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Use of Number for Indorsement on Sight Draft 
Not Sufficient to Pass Title As Holder in Due Course 


The stamping of a number is not an indorsement in writing 
and therefore not sufficient to pass title as a holder in due 
course, free from the defenses against the fraudulent maker of 
the draft. 

While an indorsement may consist partly of a printed form 
to be filled in by the indorser or an indorsement may be made 
by means of a rubber stamp or a typewriter, the negotiable 
instruments law requires an indorsement ‘to be in writing, and 
it follows necessarily from the definition of indorsement, that 
the indorsement must be signed by the indorser. 

In this case it was held that the acceptance company used 
the number “8160” for purposes of indorsement to hide its 
identity to all other parties. The acceptance company did not 
carry any account under the number “8160” nor does it sign 
any checks with the number “8160”. It is used only for drafts 
and other negotiable paper, and it was manifestly used in this 
case to assist the maker of the draft to deceive the drawee into 
thinking that the paper had not been sold to the acceptance 
company. The fact that seller desired the acceptance company 
to use a number instead of the firm name for indorsement of 
the draft was sufficient to put the company on notice that there 
was something wrong with the paper, and, when they actually 
used the number, the company participated in seller’s deceit 
in inducing buyer of furniture to pay the draft without making 
an investigation that would disclose that furniture was practi- 


‘cally worthless. The acceptance company, therefore, is not 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 674 
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a bona fide holder. The defense of fraud is good against one 
who is chargeable with knowledge of the fraud. This opinion 
was rendered by the Supreme Court of Washington in the 
case of Bowles v. Billik, 178 Pac. Rep. (2d) 954. 


The opinion of the court, in full, is as follows: 


Al H. Bowles operates a business in Spokane under the name of 
the Bowles Furniture and Home Appliances. Herman Billik, with two 
partners in New York City, is the active manager of sales by mail of 
the Nation-Wide Furniture Distributors. 


On January 21, 1946, Billik sold to Bowles a carload of second- 
hand furniture for approximately $3.000, of which $1,280 was paid 
prior to shipment of the furniture. On January 29, 1946, the First 
National Bank of Spokane notified Bowles that it had received a sight 
draft, with bill of lading attached for $1,618.08, drawn by Billik’s 
firm. Bowles paid the draft and proceeded to open the carload of 
furniture, when he discovered the furniture was practically worthless 
and not as it was represented to be by Billik. As soon as Bowles was 
aware of the condition of the furniture, he brought an action of garnish- 
ment against the bank for the amount of money paid for the draft. 
The garnishee defendant answered that it had in its possession funds 
in the amount of $1,618.08 belonging to defendant Billik. Defendant 
Billik made no appearance. 

In the early part of January, 1946, Billik, under the name of 
Nation-Wide Furniture Distributors, requested Milton L. Blumberg, 
who, with his copartners, is engaged in business in New York City under 
the name of General Commercial Acceptance Company, to purchase 
Billik’s account. The General Commercial Acceptance Company and 
Billik entered into an agreement, January 17, 1946, for that purpose. 
The sight draft drawn by Billik was assigned to the Genera] Commer- 
cial Acceptance Company which advanced to Billik eighty per cent of 
the invoice price of the goods sold to Bowles, the balance of twenty per 
cent to be paid to Billik when they collected the amount of the draft. 
The sight draft was indorsed, in blank, by Nation-Wide Furniture 
Distributors. Upon receipt of the sight draft, which was made payable 
at the First National Bank of Spokane, General Commercial Accept- 
ance Company deposited it at the Bankers Trust Company of New 
York for collection and it was forwarded, with the invoices and bill of 
lading, through regular channels and presented at the First National 
Bank of Spokane for collection. The draft was indorsed by interveners 
merely by a stamped number “8160.” 

Under the assignees’ agreement with Billik, the latter was required 
to reimburse the former for the eighty per cent advanced in case the 
money could not be collected within fifteen days from the time of 
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presentation of the draft for payment. Instead of securing refund 
from Billik, Blumberg and his copartners filed a complaint in inter- 
vention in this action of garnishment brought by Bowles against Billik 
and the First National Bank of Spokane. Billik failed to appear in 
the case and default judgment was taken against him. Interveners 
claimed that the money which was paid to the bank by Bowles was their 
property and that they were innocent purchasers for value in due 
course. Plaintiff Bowles, by an affirmative defense and cross-complaint, 
alleged fraud on the part of defendant Billik, in which fraud he alleged 
Blumberg et al. participated. 


The cause was tried to the court which found the facts to be as 
recited above and that at no time were the names of the interveners, or 
any other name, mark or designation indorsed or written or printed 
or placed on the draft disclosing that the interveners had any right, 
title or interest in the draft; that interveners never, at any time, 
informed plaintiff of their interest in the draft, and used the number 
8160” deliberately to prevent plaintiff from learning that interveners 
had any interest in the draft. Concluding that the interveners are 
not bona fide purchasers or holders of the draft, in good faith and 
without notice of the fraudulent actions of Billik, the court entered 
judgment in favor of plaintiff. Interveners have appealed. 


It is clear, from the evidence, that the stamping of number “8160” 
only by appellants on the back of the sight draft was for the purpose 
of aiding Billik in consummation of his fraudulent transaction by 
deceiving respondent into thinking the draft had not been sold to a 
third party. One of the interveners testified that Billik did not desire 
his customers to know that the sight drafts were being discounted, 
hence they made the indorsement by number instead of in writing. 
Billik intended, and appellants knowingly and actively assisted Billik 
in that purpose, to keep from respondent any knowledge of the sale of 
the sight draft for the reason that, if respondent learned of such sale 
of the sight draft, he would insist on seeing the furniture before paying 
the draft. As the trial court observed, a man engaged in business like 
respondent might look at the sight draft and bill of lading and if he 
learned, from that examination, that the sight draft had been nego- 
tiated, he would refuse to pay any further money and not take up the 
draft and bill of lading because he would know that, if the goods were 
not as represented, he would have no recourse against the assignees or 
indorsees. 

The holder of a negotiable instrument is presumptively a bona fide 
holder, but, that presumption ends when the title is shown to be defec- 
tive and the burden is then on the holder to prove that he is a bona 
fide holder. 


[Every] holder is deemed prima facie to be a holder in due course; 
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but when it is shown that the title of any person who has negotiated the 
instrument was defective, the burden is on the holder to prove that he 
or some person under whom he claims acquired the title as holder in due 
course. ...” Rem. Rev. Stat. § 8450. 

In Marsol Credit Co. v. West Coast Grocery Co., 191 Wash. 134, 
70 P.2d 1046, 1048, we stated that we had consistently held that proof 
of fraud between the original parties imposes upon the holder of a nego- 
tiable instrument the onus of proof that he is a bona fide holder. It is 
not enough to show, as in the case at bar, merely that the negotiable 
paper was purchased under a special agreement. The draft involved 
herein was one of five drafts bought under such agreement. 

“After infirmity in the procurement of a negotiable instrument 
once appears, its possession is not enough to support a recovery there- 
on. In such a case the possessor must affirmatively show his freedom 
from any taint of bad faith.” Marsol Credit Co. v. West Coast Gro- 
cery Co., supra. 

The rule is stated as follows: “In general, it may be noted that the 
possession of a negotiable instrument is not enough to support a recov- 
ery thereon, after infirmity in its procurement once appears, for in such 
case the possessor must trace title through fraudulent practices and un- 
clean hands. Hence, his freedom from any taint of bad faith must af- 
firmatively appear. Bar faith in a transaction of this kind is based 
upon a variety of circumstances, some of them slight in character and 
others of greater significance. . . .” 72 A.L.R. 62. 

One of the interveners, and the only witness, failed to offer any testi- 
mony affirmatively showing the good faith of interveners in this trans- 
action. Billik was the only member of the Nation-Wide Furniture Dis- 
tributors whom the interveners knew and he was a complete stranger 
until shortly prior to the execution of the contract, January 17, 1946, 
two days prior to the time the draft was drawn. Interveners’ only 
investigation of Billik’s business was to consult Dun and Bradstreet, 
where they learned that Billik’s firm had a credit rating of $20,000 to 
$35,000. 

The interveners used the number “8160” for purposes of indorse- 
ment to hide their identity to all other parties. That scheme succeeded 
with Bowles and also with the Spokane bank which made the collection. 
This method of indorsement dovetailed perfectly into Billik’s plan. 
Bowles did not, nor did the cashier of the collecting bank, even notice 
the stamped number “8160” on the back of the draft until after the 
complaint in intervention was served. Interveners do not carry any 
account under the number “8160,” nor do they sign any checks with 
the number “8160.” It is used only for drafts and other negotiable 
paper, and it was manifestly used in this case to assist the maker of 
the draft to deceive the drawee into thinking that the paper had not 
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been sold to interveners. The fact that Billik desired the interveners 
to use a number instead of the firm name for indorsement of the draft 
was sufficient to put them on notice that there was something wrong 
with the paper, and, when they actually used the number, the inter- 
veners participated in Billik’s deceit. 

The defense of fraud is good against one who is chargeable with 
knowledge of the fraud. Peoples Bank & Trust Co. v. L. Romano En- 
gineering Corporation, 188 Wash. 290, 62 P.2d 445, 65 P.2d 688. 


The statute (Rem. Rev. Stat. § 3422) requires an indorsement to be 
in writing. That section reads as follows: “The indorsement must be 
written on the instrument itself or upon a paper attached thereto. The 
signature of the indorser, without additional words, is a sufficient 
indorsement.” 

In the absence of a written indorsement, no title passes except that 
of the transferor. 

“Where the holder of an instrument payable to his order transfers 
it for value without indorsing it, the transfer vests in the transferee 
such title as the transferor had therein, and the transferee acquires, 
in addition, the right to have the indorsement of the transferor. But for 
the purpose of determining whether the transferee is a holder in due 
course, the negotiation takes effect as of the time when the indorse- 
ment is actually made.” Rem. Rev. Stat. § 3440. 

The stamping of a number is not an indorsement in writing. The 
number “8160” would have passed title to the $1,618.08, if that money 
had arrived at the interveners?’ New York bank, for the reason that 
that bank had! agreed to accept those numbers as a general indorsement 
by the interveners of their commercial paper for deposit. It was not, 
however, sufficient, under our statutes, to pass title in this state, as a 
holder in due course, free from the defenses against the fraudulent 
maker of the draft. While an indorsement may consist partly of a 
printed form to be filled in by the indorser or an indorsement may be 
made by means of a rubber stamp or a typewriter, it is clear, from a 
reading of the negotiable instruments law which requires an indorsement 
to be in writing, and follows necessarily from the definition of indorse- 
mient, that the indorsement must be signed by the indorser. 

“Negotiable Instruments Act § 31 expressly provides that the sig- 
nature of the indorser, without additional words, is a sufficient indorse- 
ment, and the purpose of the statute is to exclude parol evidence and 
to make the written instrument control the rights of the parties. That 
an indorsement must be in writing follows necessarily from the definition 
of indorsement. It is not essential that the indorsement should be writ- 
ten with a pen; indorsements in pencil have been held valid. So also an 
indorsement may consist partly of a printed form to be filled up by the 
indorser, or all indorsement may be made by means of a rubber stamp 
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or a typewriter. The indorsement must be signed by the indorser; 
...”10C.J.S., Bills and Notes, § 208, page 693. 

The requirement of the negotiable instruments act is that there 
must be something to disclose to all parties concerned who the indorser 
is. The stamping merely of the number “8160” across the back of the 
draft below the ordinary place of indorsement, as was done in the case 
at bar, does not give information to any one who transmits and collects 
on it. One who claims to be a holder in due course with title free from 
the defense of fraud available against the maker of the draft cannot 
have numbers, as in the case at bar, held to be in compliance with the 
requirement of the statute that the indorsement must be in writing. 

The whole transaction of Billik with respondent and with the inter- 
veners is permeated with fraud. Billik, because of his fraud, could not 
successfully defend this action. Interveners, with knowledge of Billik’s 
fraud, may not, as his assignees, under cover of a bank identification 
number “8160” which they denominate their indorsement, with a written 
guarantee of Billik of the return of the money advanced to him, suc- 
ceed in this action. The lack of good faith of appellants in the pur- 
chase of the sight draft is established by ample evidence. They are 
not innocent purchasers for value of the sight draft in question. 


The judgment is affirmed. 


Failure of Letter of Credit to Conform 
With Contract 


A provision in a contract for the sale of merchandise, which 
required the buyer to open a letter of credit, “payment to be 
effected after passing Food and Drug Administration,” was 
not complied with by his opening a letter of credit which pro- 
vided that drafts should be honored only after the bank had 
received from him “written notice stating that the merchandise 
has been released by the U. S. Food and Drug Administration 
and further indicating the amount to be paid.” This was de- 
cided by the Appellate Division of the Supreme Court, New 
York County, in the case af Catz American Co., Inc v. Juan J. 
March, 117 New York Law Journal 110. 

Whether the letter of credit complied with the contract was 
a question of law to be determined by the Court. Proof offered 
by the buyer, in an action against the seller for breach of con- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 766 
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tract, that the seller received and retained the contract and 
the letter of credit and thereafter shipped a part of the 
merchandise to the buyer, raised issues of fact as to waiver, 
estoppel, and the scope of authority of a broker who signed 
the contract and who was alleged by the buyer to have acted 
for the defendant and was alleged by the defendant to. have 
acted for himself, and these issues should have been submitted 
to the jury. A denial by the defendant, in its answer to the 
complaint and to a notice to admit, that it had any contract 
with the plaintiff or that it made any payment to the plaintiff, 
as distinguished from the broker, was not proof, but a mere 
claim which awaited proof in the defendant’s presentation of 
its case. 
In its opinion, the court said: 


Plaintiff sued for breach of contract for the sale by defendant to 
plaintiff of 200 tons of Mexican honey. At trial before the court and 
jury, plaintiff adduced proof to show that defendant received and 
retained the written contract and a letter of credit providing for pay- 
ment, and thereafter shipped approximately 30 of the 200 tons, but 
subsequently refused to deliver the balance. At close of plaintiff’s 
case, the court dismissed and granted judgment in defendant’s favor 
solely on the ground that the letter of credit did not conform to the 
contract. Plaintiff appeals. 

The contract, dated October 27, 1944, provided for sale by 
defendant to plaintiff of 200 tons of pure bees’ honey from Mexico, 
at 9 cents a pound, c. i. f. New York, shipment during December, 1944, 
and payment by irrevocable letter of credit to be opened in favor of 
Banco Commercial de la Propiedad, Mexico City, for defendant’s 
account “payment to be effected after passing Food and Drug Adminis- 
tration.” The contract was signed by plaintiff and by Foreign Com- 
modities Corporation, a broker acting, plaintiff claims, as defendant’s 
agent. 

The letter of credit is dated November 6, 1944, authorizing drafts 
on the Chase National Bank of New York for plaintiffs account to 
an aggregate of $40,000 and providing that the drafts will be honored 
only after the Chase Bank has received from plaintiff “written notice 
stating that the merchandise has been released by the U. S. Food & 
Drug Administration and further indicating the net amount to be 
paid.” 

On November 23, 1944, defendant concededly received the letter 
of credit and a copy of the contract showing the buyer was plaintiff. 
Catz American Co., Inc., No. 99 Hudson street, New York, and de- 
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fendant was named as seller. On December 24, 1944, defendant sent 
a telegram to Foreign Commodities Corporation stating it had shipped 
“105 drums for Catz.” On December 27 it sent another telegram to 
the broker asking the broker to obtain shipping space and adding 
“unless you obtain such space must cancel balance of Catz sale by 
force Majeure.” On January 2 defendant wrote the broker: “In 
reference to the honey you are going to deliver to Catz American, 
please make all arrangements for payment being made the same day 
the Pure Food is passed.” On February 3, 1945, defendant again 
wrote the broker stating that Catz has received 104 drums of the 
honey and if “they accept” defendant “will be very pleased to ship 
them by the first sailing boat to New York, the balance of me 200 
tees... | st Gielen) 

It was not until March 8, 1945, that paren we one the act’ ‘time 
sent a telegram directly to Catz at No. 99 Hudson street claiming it 
never signed any contract with plaintiff or authorized anyone to do 
so and that it had refused to accept the letter of credit “from the 
first minute.” 

On January 9, 1945, the Chase Bank by plaintiff’s orders and for 
its account opened another letter of credit for $40,000 covering 440,- 
000 pounds of Mexican honey at 9 cents a pound, and also providing: 
“Release of U. S. Food & Drug Administration must also be attached 
to draft.” The letters of credit were not canceled until April 12, 1945. 

Plaintiff also offered proof to show that the market value of such 
honey in New York at the end of February, 1945, was 11% cents 
per pound duty paid; that the duty was 142 cents, and accordingly 
the net market value at that time was 10 cents per pound. 

.. The trial court held there was sufficient evidence to raise an issue 
of fact on the question of estoppel, but, as a matter of law, ruled that 
the first letter of credit failed to conform to the terms of the contract, 
and accordingly dismissed. 

Whether the letter of credit dated November 6, 1944, conformed 
to the terms of the written contract was an issue of law for the court. 
The written contract required payment after approval by the Food & 
Drug Administration. The letter of credit varied such terms by 
providing for payment only after the bank had received written notice 
from plaintiff stating: (1) The merchandise had been released by the 
U. S. Food & Drug Administration ; and: (2) indicating the net amount 
to-be paid. On that issue the trial court correctly found that the 
letter of credit | by its terms failed to conform to the contract. 

- But that was not the only issue raised by.the proof. On appeal 
from a judgment dismissing the complaint at the close of plaintiff's 
case, appellant is entitled to. every favorable inference that can be 
drawn from all the facts in evidence (Weil v. D. D., E. B. & B. RR. 
Co., 119 N. -Y., 147, 152, 158). Plaintiff’s proof of the receipt and 
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retention of the contract and the first letter of credit, the shipment 
thereafter to or for Catz of approximately 30 of the 200 tons, and 
the other evidence, in our opinion, raised issues of fact for the jury 
with regard to waiver, estoppel and the scope of the claimed agency. 
Under the circumstances disclosed, at least it was a jury issue whether 
defendant waived any ground of objection it might have had to the 
terms of the letter of credit. In its answer to the complaint and to a 
notice to admit, defendant denied any contract with plaintiff or pay- 
ment by plaintiff to defendant, as distinguished from the broker, but 
claimed it sold and delivered 67,266 pounds of Mexican honey to the 
broker, Foreign Commodities Corporation, and the broker resold to 
plaintiff. This-was not proof, but a mere claim that awaits proof in 
defendant’s presentation of its case. 

Accordingly, the court erred in dismissing the complaint at close 
of plaintiffs case. 

The judgment appealed from should be reversed and a new trial 
ordered, with costs to the appellant to abide the event. 





Bank Depositor Need Not Examine Indorsements 
on Returned Checks But Recovery Limited 
by Statute of Limitations 


A depositor is not bound to examine the indorsement on 
returned checks since he has the right to assume that the bank 
has ascertained the fact to be that the indorsement is genuine. 

In this case payroll clerk prepared various pay checks, 
naming as payees the employees or former employees of his 
employer, the plaintiff. He also prepared fictitious time 
vouchers with forged signatures of employees for work that 
was not actually performed. After the checks were signed 
by employer, payroll clerk pursuant to his plan to defraud, 
indorsed the names of the payees on the checks and negotiated 
them at branches of the Bank of America and the Security 
Bank, and to individuals. Upon negotiating the checks pay- 
roll clerk indorsed his own name in lead pencil. In due course, 
the Bank of America received certain of these checks,. guaran- 
teed prior indorsements, and presented such checks through 
the Clearing House, which were ultimately paid by defendant 
Security Bank. Upon receiving the checks from defendant 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 577 
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’ Security Bank, payroll clerk erased, in some cases not com- 
pletely, his own pencil indorsements. He made a preliminary 
examination of the statements and then forwarded them to 
plaintiff’s auditor. Plaintiff did not make actual discovery of 
the fraud until two years later. 

It was held that the checks were bearer paper and conse- 
quently drawee bank was liable to employer for amounts paid 
upon the forged indorsements. Employer was not cstopped 
from recovery because some checks disclosed the erasure of 
payroll clerk’s signatures. However, plaintiff’s contention that 
full recovery on all checks should be allowed, notwithstanding 
the fact that more than one year had elapsed since the return 
of certain of the canceled checks, was not sustained. Where 
the canceled checks and a statement are regularly furnished to 
the depositor, the statute begins to run from the time the 
alleged forged or raised check was delivered to the depositor 
as a voucher supporting the payment made by the bank. 
Edgington v. Security-First National Bank of Los Angeles 
et al, District Court of Appeal, California, 179 Pac. Rep. (2d) 
640. The following is the opinion rendered by the court: 

This is an appeal from a judgment denying plaintiff the recovery 
of a deposit with the Security-First National Bank in the sum of 
$7,118.94, said amount having been paid out by the bank on a series 
of some 145 checks signed by the plaintiff and fraudulently cashed 
by plaintiff's employee Green, the latter having forged the endorse- 
ments of the named payees. 

The record discloses that on April 24, 1942 the appellant Edging- 
ton employed one Thomas Green as “oil yield clerk” in appellant’s 
refinery located at 200 E. Artesia Blvd. in Long Beach. Green is 
also referred to as a “payroll clerk” in appellant’s brief, and as “office 
manager” in the trial court’s findings. The appellant testified that 
Green “kept track of the oil movements through the refinery and the 
disposition of the refined oil products to the various producers. He 
accumulated the time sheets of the employees; prepared from the time 
sheets, pay roll cards for each employee; prepared the check in the 
net amount due to the employee and brought them in to me for my 
signature.... And then he sent the time cards, the check stubs and 
the invoices for miscellaneous purchases . . . down to Mr. Bakewell, 
a certified public accountant, who did the actual bookkeeping for the 
refinery.” After the checks had been signed by Edgington, “Mr. 
Green normally turned the bulk of these (weekly payroll) checks ... 
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over to Mr. Bass, who was the foreman, who distributed them to the 
employees. If they did not happen to be on duty at the time, Mr. 
Green kept them—and the employee picked them up the next day.” 
At the end of the month the accumulation of paid checks was mailed 
by the bank to the refinery; Green took the cancelled checks and the 
accompanying bank statement, and in the course of time forwarded 
those documents to Mr. Bakewell, the accountant, Bakewell’s office not 
being at the refinery. This was the normal procedure. 

About June 26 or 27, 1944, while investigating an apparently 
excessive expenditure of petty cash in the office, Edgington for the 
first time discovered that, in reference to the 145 pay roll checks here 
involved, Green had forged the names of the payees and collected the 
amounts for which such checks had been drawn. According to the 
trial court’s findings, “Beginning early in 1942, shortly after he 
was employed by plaintiff, Green prepared various pay checks, naming 
as payees the employees or former employees of plaintiff. He also 
prepared fictitious time vouchers with forged signatures of employees 
for work that was not actually performed.” After the checks were 
signed by Edgington, the modus operandi was that “Green, pursuant 
to his plan to defraud, indorsed the names of the payees on the checks 
and took them either to Greywood’s or to one of the Swenson’s Public 
Markets where he negotiated them.” Some of the checks were nego- 
tiated at branches of the Bank of America and the Security Bank, 
and to individuals. ‘Upon negotiating the checks Green indorsed 
his own name in lead pencil.” In due course, the Bank of America re- 
ceived certain of these checks, guaranteed prior indorsements, and 
presented such checks through the Clearing House, which were ulti- 
mately paid by the Security Bank, respondent herein. The trial court 
also found that “Upon receiving the checks from the defendant Security 
Bank, Green erased, in some cases not completely, his own indorse- 
ments. He made a preliminary examination of the statements and 
then forwarded them to the plaintiff’s auditor. Plaintiff did not make 
actual discovery of the fraud until early in June of 1944. At that 
time he went to the defendant Security Bank and found among the 
paid checks charged to his account that month a number bearing 
forged indorsements on which Green’s signature appeared. Green 
thereupon confessed his forgeries and was prosecuted and convicted.” 
From the statement in court of appellant’s counsel it appears that 
“Mr. Green was a man who had a clear record before that time, and he 
served a little less than a year and I believe is now out on probation. 
He is here to testify today.”” However, Green did not testify at the 
trial and the only testimony in the record is that of the appellant 
Edgington. 

The crucial issue herein is presented by appellant’s contention that 
“The judgment is erroneous and should have been in favor of plain- 
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tiff, because (a) the instruments (checks) were order instruments and 
the forged indorsements passed no title to the bank, (b) plaintiff’s 
conduct did not estop him to set up the forgeries and the proper in- 
terpretation of the evidence.” It is, appellant asserts, “the intention 
of Edgington to the nature and existence of the payee which governs 
and not the intention of the payroll clerk Green;” this latter state- 
ment being made in reference to the interpretation of Section 3090(3) 
which defines those instruments which are deemed “payable to bearer.” 
This phase of the case therefore depends upon whether the checks in 
question are to be regarded as payable to order, in which event the 
bank paying same on forged indorsements of Green may be held liable. 
On the other hand, if the checks are to be deemed payable to bearer 
for the reason that they were drawn in favor of “fictitious” persons 
as specified in the Uniform Negotiable Instruments Act found in 
Section 3090 of the Civil Code, then it becomes immaterial who cashed 
the checks or whether the indorsements were forged or genuine, in which 
case there would be no liability on the part of the paying bank. 

Section 3090 of the Civil Code as it read prior to amendment in 
1945, provides that: 

“The instrument is payable to bearer— 

(1) When it is expressed to be so payable; or 

(2) When it is payable to a person named therein or bearer ; or 

“(8) When it is payable to the order of a fictitious or nonexisting 
person, and such fact was known to the person making it so payable.” 

In this connection it is interesting to note, although not decisive of 
the present appeal, that Subdivision (3) of the above section was 
amended in 1945 to read as follows: “When it is payable to the order 
of a fictitious or nonexisting or living person not intended to have 
any interest in it and such fact was known to the person making it 
so payable or known to his employee or other agent who supplies the 
name of such payee. (1945 amendments italicized.) 

As against the appellant’s assertion that the checks were “order” 
paper, and that it is “the frame of mind and intention of the person 
signing the checks (Edgington) that determines whether the payee 
named therein is fictitious or not, since he is the one ‘making it so 
payable’,” within the meaning of Section 8090(3) of the Civil Code; 
it is the éontention of the respondent Security Bank that “The checks 
involved were bearer paper because the dishonest bookkeeper was the 
person making the checks so payable,” within the meaning of the 
statute. Respondent also argues that “The checks involved are pay- 
able to bearer because the dishonest bookkeeper had the authority to 
circulate the checks by determining when and where the checks would 
be delivered.” The lower court, as before indicated, took the position 
that the checks constituted “bearer” paper under the statutory defini- 
tion; hence that appellant depositor was not entitled to recover as 
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against the paying bank, the forged indorsements by Green being im- 
material since if the checks be deemed payable to “bearer,” the bank 
would be safe in paying the same to any person regardless of indorse- 
ments. 

The question here presented is not a new one in this state. The 
cases of Security-First National Bank of Los Angeles v. Bank of 
America, 1948, 22 Cal. 2d 154, 187 P. 2d 452, and Los Angeles Invest- 
ment Co. v. Home Savings Bank, 180 Cal. 601, 182 P. 298, 5 A. L. R. 
1193, are cited in appellant’s brief; likewise, the respondent’s brief 
asserts that appellant’s “entire position must rise or fall on the 
applicability of (these) two cases to the facts at issue.” In the Security 
Bank case just cited, 22 Cal. 2d at page 160, 137 P. 2d at page 455, 
the court states a rule which must determine the present issue, as 
follows: “Ordinarily, therefore, the signer remains the person making 
the completed check payable to a fictitious payee regardless of whether 
another employee is responsible for seeing that it reaches the payee. 
... A contrary conclusion has been arrived at when an employee has 
discretion to decide when and whether checks shall be delivered. See 
Goodyear Tire & Rubber Co. of California v. Wells Fargo Bank, supra, 
[1 Cal. App. 2d 694, 37 P. 2d 483,] and cases there cited. The 
soundness of these decisions need not be considered, since the claim 
that Ellis had such authority is based only on conjecture. The 
evidence shows merely that the checks were returned to the accounting 
division to be forwarded to the payee.” (Italics added.) The Goodyear 
Tire & Rubber Co. case is relied upon by respondent, but is entirely 
unlike the present situation, and involved the matter of multiple signers 
of corporation checks. 

The facts in the case of Security-First National Bank of Los 
Angeles v. Bank of America, 22 Cal. 2d 154, 1387 P. 2d 452, 453, were 
not materially different from those in the instant litigation. It ap- 
peared that one Hadley was employed by the bank to sign checks when 
presented with proper debit slips. Dee Ellis, Jr., who was head of the 
accounting division of the trust department and authorized to prepare 
debit slips and checks but not to sign the checks, fraudulently pre- 
sented to Hadley for signature certain checks and appropriate debit 
slips, the checks being made payable to one Bobbitt, an actual person 
but one not intended to have any interest therein. Ellis fraudulently 
indorsed Bobbitt’s name, and as in the present case, secured the funds. 
Said the court: “The fact that Bobbitt was an actual person does not 
prevent his name from being that of a fictitious payee, for it is settled 
that an instrument is drawn to the order of a fictitious payee if it is not 
intended that the person named on- its face have any interest in it. 
Union B. & T. Co. [of Los Angeles] v. Security-First Nat. Bank, 
supra [8 Cal. 2d 808, 65 P.2d 855]. Such a check, however, is not 
payable to bearer unless the fact that the payee is fictitious is known 











684 THE BANKING LAW JOURNAL 


by ‘the person making it so payable.’ Civ. Code, § 3090,” which 
person, the court held, was Hadley who had signed the checks, and not 
Ellis who had prepared the paper. So likewise, in the present case, 
“the person making it so payable” was the appellant signer, and not 
Green who had fraudulently prepared and presented such checks. That 
this represents the general rule both here and elsewhere is vouched for 
in the Security Bank opinion, 22 Cal. 2d at page 159, 137 P. 2d at 
page 454, in the following language: “Throughout the many years 
since the Negotiable Instruments Law was drafted, this interpretation 
has been adopted almost universally throughout the country.” 

A somewhat similar situation in Los Angeles Investment Co. v. 
Home Savings Bank, 180 Cal. 601, 182 P. 298, 295, 5 A. L. R. 1193, 
resulted in a similar holding that fictitious payee checks are not to be 
deemed payable to bearer unless the signer thereof is aware of the 
fraud. The case further holds that “The obligation of the bank is 
not merely to use reasonable care,” but that its undertaking is absolute; 
hence that “it is wholly immaterial whether the bank was negligent or 
not in paying on the forged indorsements, . .. That is a risk which the 
bank and not the depositor assumes.” So also, it is held that the 
intention of the fraudulent employee “that the checks be made payable 
to persons who were not to receive the paper,” was not attributable to 
the company. “Emory (the employee),” the court said, “did not 
execute the checks on behalf of the company. It is the intention of 
the officers who did that must be taken to be the intention of the 
company. The execution of the checks was one within the scope of 
their authority, not within that of Emory. As to these officers, it is 
plain that they did not intend to execute checks to fictitious parties 
or to pay money to the person to whom Emory intended it should be 
paid, to wit, himself.” Certainly, in the instant case, the appellant 
did not intend, when signing the checks, that Green should appropriate 
the money. The Los Angeles Investment Co. opinion also answers 
another of respondent’s contentions when it says, 180 Cal. at page 611, 
182 P. at page 297, 5 A. L. R. 1198, that “a depositor is not bound to 
examine the indorsements on returned checks. . . . ‘When it (the bank) 
returns the check to the depositor . . . the latter has the right to assume 
that the bank has ascertained the fact to be that the indorsement is 
genuine.’ * 

The respondent’s brief admittedly does not indulge “in an extensive 
analysis of the opinions in both of these cases,” but claims that “there 
are fundamental differences in the facts as found by the trial court in 
the instant case and .. . in the two aforementioned California cases.” 
Respondent then seeks to distinguish the present situation by reason 
of the finding that Green had authority to “deliver” the checks, and 
as the brief asserts, “to circulate the checks by determining when and 
where the checks would be delivered.” However, as mentioned in 
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appellant’s brief, the record discloses that, whatever title may .be 
correctly applied to Green, this employee’s authority in reference to 
the checks in question was extremely limited, and of no more than a 
clerical nature. In arriving at a correct solution of the present 
controversy, this fact is of considerable importance. As is said in 
appellant’s brief, “In making up the checks he (Green) had to employ 
only a knowledge of arithmetic. His was not the duty to ascertain 
whether the time sheets signed by the individual employees were correct 
or incorrect. ... Clearly that term (deliver) cannot be meant or under- 
stood in the legal sense as bestowing a choice or discretion upon Green 
as to whether he would deliver the completed checks or not but only in 
the mere mechanical sense of handing them over, . . . If a payee called 
for it, he had to give it up. .. . Nor could he refuse Bass (the foreman) 
those checks that were meant for employees on duty on pay day.” 
Green kept, in the office safe, those checks which the foreman could 
not distribute, and later, as a purely clerical or mechanical act, handed 
over such checks to the employees when the latter called for them, or 
Green mailed the pay checks to the employees. The respondent’s 
assertion that Edgington, the owner and the person authorized to give 
life to the checks by signing, was “nothing more than a rubber stamp,” 
and that Edgington’s “signing of the checks was purely clerical and 
not discretionary and that Mr. Green had the actual authority to 
make the checks payable,” borders on the ridiculous, and is in no sense 
supported by the record. Moreover, such a theory is directly contrary 
to that expressed in the California cases hereinbefore discussed. 

At the conclusion of the case in the Superior Court the trial] 
judge delivered from the bench an oral opinion in which, as appellant 
observes, great stress was laid upon “the isolated phrase in the Security- 
First National Bank case, 22 Cal. 2d 154, 161, 137 P.2d: 452, 455, ... 
that ‘a contrary conclusion has been arrived at when an employee has 
discretion to decide when and whether checks shall be delivered.’” This 
oral opinion denominates the Security Bank case as a “throw-back to 
lelegal conditions as they existed some twenty years before,” And 
comments that the dissenting opinion therein is more logical than the 
main opinion. In this connection it may be noted that the Security- 
First National Bank case was entirely consistent with precedent pre- 
viously established in this state and elsewhere, and obviously must be 
followed until the rule has been changed. So far as the present case is 
concerned, any finding that Green had authority or “discretion” to 
give or withhold delivery of checks signed by appellant, is without 
foundation in the record. 

It is further asserted by respondent that “If there was any legal 
liability on the part of the respondent, . . . the conduct of the appellant 
would estop him from being entitled in equity or law to any judgment 
in his favor.” The alleged estoppel is apparently based on the trial 
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court’s finding that, after being returned from the bank, “the checks 
were inspected either by Green or the auditor or by both. The erasures 
of the indorsements of Green on the checks were in most cases obvious 
without any inspection of indorsements.” From this premise, appar- 
ently, the court found “that more than a year prior to the commence- 
ment of the action the plaintiff had actual notice of the erasures of 
indorsements on the checks sufficient to put an ordinarily prudent 
person upon inquiry . . . and that by reason of the facts hereinbefore 
found the plaintiff is estopped and precluded from setting up the 
forgeries.” 

As one of several answers refuting the defense of estoppel, it is 
correctly pointed out in appellant’s brief that, “there is absolutely no 
allegation of an affirmative defense of estoppel on the part of the 
Security-First National Bank in the pleadings.” It is a well-settled 
principle of pleading that estoppel is an affirmative defense which 
must be affirmatively averred; Holzer v. Read, 216 Cal. 119, 18 P.2d 
697, and other cases holding that defendants cannot rely on an estoppel 
which has not been pleaded. 

Nor does the evidence justify application of the estoppel doctrine 
even if such defense had been pleaded. For example, the record dis- 
closes nothing to show that the erasures of the Green endorsements 
were “obvious without any inspection of endorsements,” as found by 
the trial court. The only testimony on this subject was that of Mr. 
Edgington the appellant, who merely stated that such erasures plainly 
appeared “If, as and when you knew what you were looking for,” and 
that “with the benefit of a magnifying glass . . . and a strong light,” 
it was possible to “still read the Green endorsements on the check.” 
In other words, a careful inspection after appellant’s suspicions had 
been otherwise aroused, disclosed, under favorable conditions, the 
erasure of Green’s pencil signatures. The evidence shows that, and 
only that. 

When it is considered that the payees named in the checks were, 
for the most part, actual employees whose names were known to 
Edgington ; that these checks passed through one or more banks and 
the clearing house without question; that Green’s authority, as pointed 
out, was most limited; and that “a depositor is not bound to examine 
the indorsements on returned checks” (Los Angeles Investment Co. v. 
Home Savings Bank, 180 Cal. 601, 611, 182 P. 293, 5 A.LL.R. 1193), 
it is obvious that this is not a proper case for estoppel. Nor do any 
other unequivocal circumstances support the estoppel theory. As 
said in an early case, Tewksbury v. O’Connell, 21 Cal. 60, 71, “courts 
have no power to create estoppels where none have arisen from any 
act of the parties sought to be estopped.” Other California cases have 
stated that unless clearly warranted, “Estoppel is not favored” (Wein- 
berg v. John A. Vaughan Corporation, 187 Cal. App. 55, 29 P. 2d 862, 
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863) ; and that the doctrine “is intended for the protection of a party 
and is not intended to be used for the purpose of permitting one to 
perpetrate a fraud upon another.” Cohen v. Metropolitan Life Ins. 
Co., 82 Cal. App. 2d 387, 850, 89 P. 2d 732, 740. That this is the 
law cannot well be doubted. Moreover, since the obligation of the 
bank in reference to forged indorsements in an absolute one under the 
holdings in the California cases hereinbefore cited, an affirmance of 
respondent’s position would open wide the door to unwarranted avoid- 
ance of the rule. 

Contentions similar to respondent’s assertion that “if the appellant 
had not been negligent the course of conduct of the dishonest employee 
(Green) would have been discovered within a few months,” have doubt- 
less been raised in every case of this kind. Such an argument is well 
answered here as it was in Los Angeles Investment Co. v. Home Savings 
Bank, 180 Cal. 601, 611, 182 P. 293, 5 A. L. R. 1193, hereinbefore 
mentioned, where the court said: “If trusting them in regard to 
demands for checks for disbursements regular upon their face is negli- 
gence, so it would be negligence to trust them in a hundred other ways 
in which it is within their power to defraud their employer. Business 
could not be conducted on any such basis.” Having rejected the 
argument that such conduct was negligence, the opinion says: “Even 
if the company were guilty of negligence in signing the checks upon 
the fraudulent demands of Emory, it is plain that such negligence did 
not contribute to or induce the acceptance by the bank of the forged 
endorsements.” 

The appellant’s contention that full recovery on all checks should 
be allowed, notwithstanding the fact that more than one year had 
elapsed since the return of certain of the canceled checks, cannot be 
sustained. Section 340 (3) of the Code of Civil Procedure requires 
that an action “by a depositor against a bank for the payment of a 
forged or raised check, or a check that bears a forged or unauthorized 
indorsement,” be brought within one year. Appellant seeks to interpret 
this as meaning within one year from discovery of the fraud. However, 
the statute does not so provide, and in Union Tool Co. v. Farmers, etc., 
National Bank, 192 Cal. 40, 52, 218 P. 424, 429, 28 A. L. R. 1417, 
the court said: “It is our view that where, as here, the canceled checks 
and a statement . . . are regularly furnished to the depositor, the 
statute begins to run from the time the alleged ‘forged or naised’ check 
was delivered to the depositor as a voucher supporting the payment 
made by the bank.” See also Brannan’s Negotiable Instruments Law, 
6th Ed., page 1191. It appears from the trial court’s Finding No. 18 
that appellant’s causes of action in reference to checks totaling 
$2,952.63 are thus barred by the provisions of Code of Civil Procedure, 
Sec. 840 (8). As to such checks only, appellant is not entitled to 
judgment. In reference to the amounts represented by all other 
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checks bearing fraudulent endorsements and covered by the complaint, 
for the reasons hereinbefore mentioned, plaintiff-appellant is entitled 
to recover judgment as against the Security-First National Bank of 
Los Angeles. 

That part of the judgment denying plaintiff recovery is therefore 
reversed with directions to enter judgment in plaintiff’s favor in 
accordance with this opinion; in other respects the judgment of the 
trial court is affirmed. The attempted appeal from the court’s order 
holding that causes of action on certain checks were barred by the 
statute of limitations, is dismissed. 
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| BANKING DECISIONS | 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 












Purchase of Pledged Property By Pledgee Bank 
With Implied Consent of Pledgor at Public 
Auction Sale 





Faivret v. First National Bank in Richmond, U. S. Circuit Court of Appeals, 
Ninth Circuit, 160 Fed. Rep. (2d) 827 





Where bank was pledgee of certain property and where neither 
of the agents representing it was interested in the property for him- 
self individually, one of whom acted as seller, and the other bid for 
the property on behalf of the bank only after the suggestion and 
therefore with the implied consent of the pledgor, the court con- 
cluded that while the sale was not conducted in strict compliance 
with the law, it was fair and with due regard to the rights of the 
pledgor. As far as pledgee was able to do so, without hindrance by 
the pledgor, it exercised its power of sale with sufficient care and 
diligence so as to protect the rights of the pledgor and the sale 
therefore did not result in any overreaching of the pledgor. 

The rule of law that an officer making a sale cannot, either directly 
or indirectly, become a purchaser, nor can he bid for the property 
for himself or as the agent of another, is qualified in that at least he 
cannot do so without the consent of the creditor and the debtor. 


Appeal from the District Court of the United States for the Northern 
District of California, Southern Division; Michael J. Roche, Judge. 

Action by Robert Faivret, individually, and doing business as “Fav- 
Ray” against the First National Bank in Richmond, and Charles Part- 
ridge for conversion of pledged property. From a judgment for defend- 
ants, 62 F. Supp. 1012, the plaintiff appeals. Judgement affirmed. 

Arthur W. Brouillet, Robert H. Fouke, Frank J. Perry, Arthur P. 
Shapro and George Olshausen, all of San Francisco, Cal., for appellant. 

Louis L. Bernheim, James M. Popper and Irving C. Sugarman, all 
of Richmond, Cal., for appellees. 


GARRECHT, C. J.—Robert Faivret brought an action for con- 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1284 
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version of certain merchandise held by the defendant Bank as pledgee. 
The case was tried without a jury. In its memorandum opinion the 
trial court found as facts that plaintiff entered into arrangements with 
defendant for financing a merchandise jobber business to be conducted 
by plaintiff in San Francisco. Under the plan, merchandise purchased 
by Faivret was to be placed in a field warehouse established on his 
premises and warehouse receipts covering the same were to be issued 
to the Bank. The Bank would then lend up to 85 per cent of the in- 
voice price of the merchandise so purchased, all purchases to be subject 
to the approval of the Bank. A “blanket release” agreement provided 
for the release to Faivret of $3,000 worth of merchandise each week. 
When this was sold the resulting accounts receivable were assigned to 
the Bank which was to lend 90 per cent of the invoices covering such 
sales, the accounts also being subject to the Bank’s approval. 

Shortly after this arrangement and in the early part of 1944, the 
Bank advised Faivret that the accounts receivable entailed too much . 
work and asked him to secure another financial arrangement, which 
he did. At that time, too, the warehouse receipt loans were reduced 
from 85 per cent to 60 per cent. Towards the end of March, 1944, the 
Bank advised Faivret that the National Bank Examiner had disapproved 
the loans and ordered the Bank to get its money out. The month 
following the Bank made formal demand on him for payment of all 
his notes. Efforts to liquidate the indebtedness without foreclosure 
proved unsuccessful and the property was noticed for sale for May 22, 
1944. On that day the defendant conducted a pledge sale of the 
merchandise. Although the sale was noticed for 9 a. m., it was delayed 
until 11 o’clock. The plaintiff refused to allow the sale in the presence 
of the merchandise, and in the place where the sale was noticed, because 
of a clause in his lease, and the sale was conducted on the sidewalk in 
front of the premises where the property was warehoused. The plaintiff 
was offered the opportunity to bid but declined, but when it appeared 
that the property might be sold for substantially less than the indebted- 
ness, plaintiff's attorney suggested that the Bank bid. The property 
was then bid in for $52,000.00 on behalf of the Bank. Immediately 
thereafter the defendant Bank’s attorney offered to let the plaintiff 
redeem the merchandise by payment in full with all expenses to said 
date. The plaintiff did not accept the offer and the Bank on the day 
following the sale began to remove the property. The plaintiff did not 
tender to the defendant any part of the money which plaintiff owed, 
and on May 24, 1944 filed an action for conversion. On these findings 
the trial court concluded that the plaintiff ratified the sale and waived 
any defects therein and entered judgment for defendant. 

On appeal the plaintiff states that the evidence is insufficient to 
suppert the findings and argues first, the prima facie facts of con- 
version are admitted; second, no tender was needed to support the 
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cause of action; third, as a matter of law the warehouse receipts did not 
secure the accounts receivable debts, for which reason the demand was 
excessive and that this excused lack of tender by plaintiff; and lastly, 
the evidence is insufficient as a matter of law to show a waiver of the 
prima facie conversion. 

From an examination of the record, it is clear that the trial court 
based its conclusions largely upon an evaluation of the testimony given, 
much of it being conflicting. A sample of the conflict of the testimony 
is that concerning the general pledge agreement upon which the financ- 
ing of almost the entire business of the plaintiff depended, and under 
which the loan was granted. 

This Court has repeatedly held that, under such circumstances, it 
would not be inclined to disturb the findings of the lower court. Peter 
Barceloux Co. v, Buffum, 9 Cir., 61 F. 2d 145, 157, affirmed 289 U. S. 
227, 68 S. Ct. 589, 77 L. Ed. 1140, Jones v. Jones, 9 Cir., 35 F. 2d 943, 
945; John T. Porter Co. et al., v. Java Cocoanut Co., Ltd., 9 Cir., 4 F. 2d 
476, 478, certiorari denied, 268 U. S. 697-698, 45 S. Ct. 515, 69 L. Ed. 
1163; Ostbern v. Dean, 9 Cir., 18 F. 2d 1019, 1020; Monson v. Hibler, 
9 Cir., 24 F. 2d 909, 910. 

In Monson v. Hibler, supra, the court said: “The judgment of a 
District Court on the facts will not be disturbed on appeal unless it is 
clearly against the weight of the evidence, or unless plain and manifest 
error exists .. .”. 

Appellant states that the California Civil Code lays down certain 
requirements which must be followed in a pledge sale and that if those 
requirements are not followed, the pledgee is guilty of conversion. The 
requirements are the following: 

“Section 3005, C. C. ... The sale by pledgee, of property pledged, 
must be made by public auction, in the manner and upon the notice of 
sale of personal property under execution.” 

“Section 694, C. C. P.. .. All sales of property under execution or 
under power contained in any deed of trust hereafter executed must be 
held in the county where said property or some part thereof is situated, 
and must be made at auction, to the highest bidder, between the hours 
of 9 in the morning and 5 in the afternoon. . . . Neither the officer holding 
the execution nor his deputy can become a purchaser or be interested 
in any purchase, at such sale. When the sale is under execution and 
is of personal property, capable of manual delivery, it must be within 
view of those who attend the sale, and be sold in such parcels as are 
likely to bring the highest price .. .”. 

The appellant complains specially that the merchandise sold was in 
a warehouse on the fourth floor of the building but the sale was held 
on the street below; the sale was conducted by one of the attorneys for 
the Bank; the only bidders were two persons who had been appointed 
agents for the Bank and the Bank’s president; the pledged property was 
sold on the president’s bid, and that although the sale had been noticed 
for 9 a. m. it was not commenced until 11 a. m., all of which facts, 
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according to appellant, constitute a prima facie conversion of the 
property involved by the defendant Bank. 

All these facts were specifically considered by the District Court and 
its findings respecting them are as follows: 

“It appears from the evidence that the instant sale was noticed for 
9:00 a. m. on May 22, at the field warehouse on the plaintiff’s premises. 
Testimony as to the actual arrival time of all the parties is conflicting 
but they were all present by 9:20 and plaintiff alone was responsible for 
delaying the sale until 11’o’clock. When Baer and Friedman, the only 
two prospective bidders, sought permission to inspect the merchandise, 
it was refused until they had been made agents of the defendant Bank. 
Plaintiff then refused to allow the sale in the presence of the property 
because of a clause in his lease. As a result, the sale was conducted on 
the sidewalk in front of the building, with Sugarman, the Bank’s 
attorney acting as auctioneer. Baer and Friedman bid $30,000 and 
$32,500, respectively, for the whole amount of the merchandise, after 
declaring that they were not interested in bidding on it in lots. Plaintiff 
was offered the opportunity to bid, but declined, and when it appeared 
that the property might be sold for substantially less than his indebted- 
ness, his attorney suggested that the Bank bid. Partridge bid the 
property in for $52,000.00”. (Emphasis supplied.) 

We have examined the record and have concluded with the trial 
court that, while the sale of the property in question was not accom- 
plished in strict compliance with the code provisions relating to auction 
sales of pledged property, the failure to so strictly comply was due 
chiefly to the obstacles presented by the appellant. 

It is the general requirement under the California Code provisions 
that the property sold under execution shall be present at the time and 
place of sale so that it can be readily examined by the bidders. An 
important element of a sale by auction is that the bidders shall be given 
a free and full opportunity to compete among themselves in bidding 
for the property. This cannot be done if the property is not in view 
and the bidders do not know what they are buying. However, the 
code does not specify that the property should be in the continuous and 
immediate view of the bidders during the entire auction proceeding 
and if the property was nearby and an opportunity for inspection was 
given the code provisions are substantially complied with. 

The sale in this case was conducted on the sidewalk in front of the 
premises wherein the property was stored after the persons interested 
in the sale, including the bidders, had seen the property and were 
satisfied they knew what they were going to bid on. There is no testi- 
mony or evidence that anyone who was interested in the purchase was 
not given an opportunity to inspect the property. The notice of sale 
was given in accordance with law and the preliminary activities for the 
sale were commenced at the time and place specified. There is no 
element of surprise to any of the interested parties shown. 


The appellants do not claim that the sale was unfair or without 
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good faith and the record does not disclose the lack of fairness or good 
faith on the part of the pledgee. . The acts now complained of were those 
that pledgor not only failed to object at the time of sale but actually 
participated in or was instrumental in creating. It has been said that 
the provision of the code above cited “being intended for the benefit 
of the owner, he may expressly or impliedly waive it by word or action.” 
69 A. L. R. Anno. 1193; and the “execution debtor may be estopped by 
his conduct from attacking the sale,! as where he participates in, or 
has knowledge of and assents to, irregularities in the conduct of the 
sale . . . Provisions for the benefit of the debtor, relating to the writ, 
levy, or sale, may ordinarily be waived by him,? unless he is in failing 
circumstances, as by failure to object to a sale en masse.” 33 C. J. S. 
Executions § 228, pp. 483, 484. It is our opinion that the letter written 
by the pledgor to the pledgee objecting to the sale of the goods on the 
warehouse premises because of a clause in the lease prohibiting an 
auction sale, having been sent after the notice of sale had been given, 
that is, within two days of such sale, and having been received on the 
very day of sale, did not constitute a valid objection within oueeen 
time. 


In Marsh v. Lapp, 180 Cal. 231, 232, 180 P. 533, 534, the court said: 
“Defendant’s second point is that, even though the property in question 
was sold for the sum of $3,619.42, which was admittedly the full value 
of all the property, both in the apartment house and in the warehouse, 
the sale was nevertheless invalid as to the property in the warehouse, 
because violative of the provision of section 694 of the Code of Civil 
Procedure, which requires that in the case of an execution sale of per- 
sonal property capable of manual delivery the property must be ‘. . 
within view of those who attend the sale. . . .. Under the circumstances 
of this case there is.no merit in this point. The statutory rule is 
intended for the protection of the judgment debtor, and he may waive 
his right thereunder if he sees fit to do so. Lexington Bank v. Wirges, 
52 Neb. 649, 72 N. W. 1049. The removal of the property by defendant 
after notice of the sale amounted to such a waiver, and he cannot now 
be heard to complain of a result produced by his own voluntary act. 
Foster v. Goree, 5 Ala. 424, 429.” This case is cited with approval in 
Colver v. W. B. Scarborough Co., 73 Cal. App. 452, 238 P. 1104, supra. 

The appellant next complains that the sale was conducted by one of 
the attorneys for the Bank and ail bids and final purchase were made 
by other agents of the Bank. 

Under Section 3010 of the California Civil Code: “Whenever property 
pledged is sold at public auction, in the manner provided by section 
three thousand and five of this code, the pledgee or pledge-holder may 
purchase said property at such sale.” This statute, therefore, authorized 


*Colver v. W. B. Scarborough Co., 73 Cal. App. 441, 288 P. 1104. 
*Ibid.; Stoner v. Oneida Motor Car Co., 154 Misc. 97, 275 N. Y. S. 426. 
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the pledgee to purchase at its own sale. Furthermore, the general rule, 
subject to certain exceptions, not here relevant, is that in the absence 
of any agreement to the contrary, a power to sell without judicial 
process is deemed by implication to be vested in the pledgee. 41 Am. 
Jur. 641, § 78. The pledgee may sell the property as his own, or have 
another dispose of it for his benefit. 49 C. J. 995, § 242. In exercising 
the power of sale, the pledgee must act in good faith and safeguard the 
interests of the pledgor, and he is bound to exercise reasonable care and 
diligence to obtain what the property is worth. 


While the evidence is conflicting in many respects, it is clear that 
the pledgee did act in good faith to safeguard its interests and those of 
the pledgor and to obtain what the property was worth. If pledgee sells 
as provided by law and by the contract, without doing anything to 
prevent a fair sale, the pledgor cannot complain. 49 C. J. 1003, § 260. 
The rule of law that an officer making a sale cannot, either directly or 
indirectly, become a purchaser, nor can he bid for the property for 
himself or as the agent of another, is qualified in that at least he cannot 
do so without the consent of the creditor and the debtor. 33 C. J. S. 
Executions § 212, p. 457. In this case, by its very nature the defendant 
corporation would have had to act through its agents. However, neither 
of the agents representing it was interested in the property for himself 
individually, one of whom acted as seller, and the other, Partridge, bid 
for the property on behalf of the Bank only after the suggestion and 
therefore with the implied consent of the debtor. 

The cases cited by appellant, Helmick v. Holaday, 106 Cal. App. 
$80, 289 P. 224, and Henderson v. Fisher, 38 Cal. App. 270, 176 P. 63, 
are notable for the findings by the court of the intent to defraud and 
deceive the debtor and that the sales were unfair or fraudulent, elements 
entirely lacking in the case before us. 

Moreover, the evidence adduced at the trial is that Gerald Baer and 
Irwin Friedman, the two “agents” of the Bank who bid in at the sale, 
were appointed as such only that they might gain admittance to the 
premises in order to view the merchandise, and the pledgor had sug- 
gested that they be so appointed for that purpose. Further, it does not 
appear that the two men went to the place of sale in any representative 
capacity, but rather they were present as individual bidders and prospec- 
tive buyers, and that they actually participated in the sale and bid not 
as “agents” but for their own purposes. 

The trial court found with regard to this as follows: “That it 1 a 
fact that Gerald Baer and Irwin Friedman, the only two prospective 
bidders, sought permission to inspect the merchandise, but that such 
permission was refused by the plaintiff until said persons have been made 
agents of the defendant bank.” 

The appellant also contends that there was an excessive demand 

» made preliminary to the sale which was equal to an act of conversion, 
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and specifically that there is no evidence sufficient to support a finding 
that the warehoused goods secured any debts other than those originally 
described as secured by warehouse receipts. 

The findings of the trial court are significant on this point: “That 
it is a fact that the accounts receivable loans and the warehouse receipt 
loans were not entirely separate transactions, but were so interrelated 
that the warehouse merchandise could legally be sold to satisfy all 
indebtedness. That it is a fact that the accounts receivable and the 
warehouse merchandise above referred to were pledged to the defendant 
bank to secure all the obligations of the plaintiff.” 

The court’s findings were based upon conflicting evidence and there- 
fore will not be disturbed by this court. 

Under all the circumstances of this case, it must be concluded that 
the irregularities on the part of the pledgee at the time of the sale, were 
waived or consented to by the pledgor, and that while the sale was not 
conducted in strict compliance with the law, it was fair and with due 
regard to the rights of the pledgor, and that as far as pledgee was able 
to do so, without hindrance by the pledgor, it exercised its power of 
sale with sufficient care and diligence so as to protect the rights of the 
pledgor and that the sale did not result in any overreaching of the 
pledgor. By his conduct appellant ratified the sale, and his actions 
preclude his objecting to its form or irregularities. 

Since we conclude that the sale was effective for its purpose, we do 
not deem it necessary to go into the merits of appellant’s contention 
that a prima facie case on conversion was established by him or that 
a tender of the amount due was unnecessary under the circumstances. 


Judgment affirmed. 


Embezzlement of Bank’s Money 


State v. Adams, Supreme Court of Missouri, 200 S. W. Rep. (2d) 75 


To make out a case of embezzlement of a bank’s money, accused 
need not appropriate the property to his own use, but is guilty if 
he fraudulently appropriates it to the use of another. 


Appeal from Circuit Court, St. Francois County; Randolph H. 
Weber, Judge. 

Kenneth R. Adams was convicted of — funds of a bank 
and he appeals. 


Judgment reversed and cause remanded. 
Raymond S. Roberts and T. A. Mathews, both of Farmington, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1099 
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and M. C. Matthes, of Hillsboro (Louis E. Zuckerman of St. Louis, of 
counsel), for appellant. 

J. E. Taylor, Atty Gen., and Robert L. Hyder, Asst. Atty. Gen., 
for respondent. 

BOHLING, Commissioner—Kenneth R. Adams appeals from a 
judgment imposing a sentence of two years’ imprisonment upon con- 
viction for embezzling funds of the Bank of Leadwood. Sec. 4471, RS. 
1939, Mo. R.S.A. He contends the State did not make a submissible 
case; that error was committed in the manner of examining a witness, 
in the admission of evidence, and in the giving and refusing of in- 
struction. 

Appellant succeeded to the presidency of the Bank of Leadwood, 
Missouri, a corporation, upon the death of John S. Towl and was also 
President of the First State Bank of Bonne Terre, Missouri. Leonard 
A. Meesey was Cashier of the Bank of Leadwood from 1940 to May 
12, 1943, when he confessed to a shortage of $21,200, which shortage 
is not questioned, and resigned as Cashier. Appellant and Miss Clara 
Evans were coexecutors of the estate of John S. Towl, deceased. The 
State’s theory was that appellant and Meesey acted together in the 
commission of the offense. Appellant and Meesey were officers of 
the Bank and within the provisions of Sec. 4471, supra, if appellant’s 
connection with the embezzlement was established. Several trans- 
actions are embraced in the total sum charged to have been embezzled 
and an understanding of the situation calls for a statement in greater 
than ordinary detail. 

O. O. Wyrick, an Examiner for the Department of Finance of the 
State of Missouri, examined the Bank in May, 1943. He identified 
exhibit A as a ledger sheet kept in the bank records and exhibit B 
as a ledger sheet found in the lockbox of Cashier Meesey. Exhibit B 
reflected the true condition of the account of the Towl estate with the 
Bank while exhibit A reflected the false condition of said account over 
the years 1941, 1942, and 1943. Exhibit B showed a deposit in the 
Towl account on February 6, 1941, of $12,050 whereas exhibit A showed 
a deposit of $17,150.92. a difference of $5,100. Exhibit B showed a 
withdrawal of $5,900 on April, 18, 1941, whereas exhibit A showed no 
withdrawal. Exhibit B showed a withdrawal of $1,000 on June 7, 1941, 
whereas exhibit A showed no withdrawal. Exhibit B showed a with- 
drawal of $4,000 on December 31, 1941, whereas exhibit A showed no 
withdrawal. April 29, 1942, exhibit A showed a deposit of $17,935.99, 
whereas exhibit B showed a deposit of only $13,335.99. a difference of 
$4,600. These discrepancies totaled $20,600. The balance after said 
deposit of $17,935.99 in the Towl account was $56,069.91 on exhibit 
A and after said deposit of $13,335.99 was $34,869.91 on exhibit B. A 
Bank of Leadwood duplicate deposit slip in Meesey’s lockbox showed 
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“Deposited to credit of estate of John S. Towl by K. R. Adams, Adm. 
4-29-1942”; as follows: 


“Currency $17,935.99 
Silver Less KRA 


Checks as follows 
Less A 


$13,335.99 


(Erasure) 
3400 


700 


2700 Cash $13,335.99” 


“KRA” are the initials of appellant while “L A M” are the initials 
of Leonard A. Meesey, Cashier of the Bank. 

Exhibit D is appellant’s $600 check of July 11, 1941, on the First 
State Bank of Bonne Terre, Missouri, and payable to the estate of 
John S. Towl, and endorsed: “Estate of John S. Towl by .K. R. Adams, 
Adm.” Exhibit E is a deposit slip of the Bank of Leadwood for $600 
to the credit of the Towl estate, dated 7-22-41, with the notation: “Sale 
of Bank Stock.” ‘These were found in Cashier Meesey’s lockbox. 
Exhibit A shows a deposit corresponding with the slip but we find no 
corresponding deposit on exhibit B. When the Examiner questioned 
appellant concerning this transaction appellant stated he purchased 
Bank of Leadwood stock from the Towl estate; that he paid “by 
check”; that he would know if a $600 check against his account was not 
paid as he did not carry a very large account; that, when shown the 
$600 check had never been paid and inquired of how payment had been 
made, he remembered he took the cash over and paid for it. Appellant 
was then informed that his check and the deposit slip were found at- 
tached together in Meesey’s lockbox and was asked why he had not 
picked up his check when he paid the cash. Appellant replied that 
“he was loose in his business and trusted Mr. Meesey and didn’t bother 
to pick up the check.” 

A $6,200 check against the Tow] estate account came into the Bank 
of Leadwood on January 8, 1943. The account had a credit balance of 
$2,856.46 as shown by exhibit B. Several transactions resulted. A 
deposit of $6,200 appeared to the credit of the Towl estate account in 
the Bank without any deposit actually being made by the estate. A 
$6,200 sight draft was issued by Cashier Meesey against the First 
State Bank of Bonne Terre. The Bank of Leadwood, however, had no 
funds to its credit with the First State Bank of Bonne Terre. Appellant 
was Secretary of the Bonne Terre Building & Loan Association. A $6,200 
demand note of said Association, dated January 11, 1948, and signed by 
appellant as Secretary, appeared in the assets of the Bank of Leadwood 
and a cashier’s check of even date for $6,200 was issued by Meesey and 
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made payable to appellant’s Bonne Terre Bank. Payment of the $6,200 
check against the Towl estate was thus effected. The Examiner ques- 
tioned appellant concerning these transactions. Appellant stated the 
$6,200 note was not a valid note (it was later charged off the books as 
worthless); that he had signed the note and, asked to explain, stated 
finally that he had been in the habit of signing blank notes and leaving 
them at the Bank in case he wanted to borrow and Meesey would fill 
them in although he knew it was necessary to secure the approval of 
the Board of Directors for loans to officers. When asked why he paid 
said sight draft, there being no funds on hand for its payment, appellant 
said he had no explanation; that when Meesey sent the sight draft over 
he paid it without questioning. Appellant also mentioned in this con- 
nection that he received Meesey’s Cashier’s check, which appellant said 
Meesely apparently paid with the $6,200 note. The Examiner then 
pointed out to appellant that the sight draft reached appellant’s Bonne 
Terre Bank on January 11; that the note appeared in the Leadwood 
Bank on January 11 and that the Cashier’s check was issued on 
January 11 and was received at the Bonne Terre Bank on January 11, 
and “that it couldn’t go through the mails, and there had to be some 
traveling somewhere, but he didn’t, of course, tell me how it got there 


or anything.” 


March 10, 1948, Miss Evans gave appellant a $5,000 check to invest 
for her. The Bank’s ledger sheet showed a balance of only $3,907.67 
in her account. A $7,000 purported note of Richard Francis dated 
July 15, 1942, and payable to the Bank is connected with the trans- 
action. This loan of $7,000 was in excess of the amount the Bank could 
lawfully lend to one person. The Bank’s register of notes receivable 
shows that appellant approved this and other loans over his signature, 
On March 10, 1943, the Bonne Terre Building & Loan Association made 
a deposit of $10,000 in the Bank of Leadwood by issuing its check, 
executed by appellant, against the First State Bank of Bonne Terre, 
although at the time there was to its credit in said Bank of Bonne Terre 
only $8,389.97. This deposit, however, was not credited to the account 
of the Bonne Terre Building & Loan Association but $7,000 was used 
to take up the $7,000 Francis note (on which no interest was ever 
paid) and $3,000 was deposited to the credit of Miss Evans that her 
$5,000 check might clear. When asked concerning these transactions, 
appellant stated to the Examiner, in substance, that the Bonne Terre 
Building & Loan Association never had a deposit in the Bank of Lead- 
wood; that the Association had some extra funds and he thought it 
would be nice to split the account and take part of it to the Bank of 
Leadwood. When the Examiner pointed out to him that the Association 
had been borrowing money from banks and did not have extra funds 
or sufficient funds to its credit to meet the $10,000 check he issued and 
an overdraft had been created by issuing it, appellant made no reply. 
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The Examiner also pointed out to appellant that the Francis $7,000 
note was two months past due; that Miss Evans’ $5,000 check was up 
for payment and the Bank’s records showed she had insufficient funds 
to meet it; that it was peculiar the $10,000 came in at that time, and 
asked why he chose that oo time. Appellant made no 
explanation. Pare T 


Appellant also stated to the Examiner that the employees of the 
Bank had never made any complaint to him concerning the Bank 
carrying notes and other items as “cash.” Miss Jewel Neel, an employee 
of the Bank, noticed several irregularities, particularly the $7,000 and 
the $6,200 items mentioned above. She testified she took up the $7,000 
item with appellant several times; that is, carrying the note as cash 
on the Bank’s books and why there was no security. Appellant made 
no explanation but told her it would be taken care of. She stated she 
did not want to work where things were irregular and appellant told 
her if she would continue everything would be taken care of and “run 
on the level and that nothing would happen.” She finally wrote the 
Commissioner of Finance concerning the situation. This witness was 
present at a meeting between the Examiner and appellant and other 
employees of the Bank and was asked to state what she had previously 
told appellant. Appellant denied that she had said anything and told 
her that she was always butting into something that she had no business 
with. Witness was of opinion that the signature on the $7,000 Francis 
note was not in Meesey’s handwriting but could not say for sure that 
appellant had signed it. 


Several of the grounds urged by appellant with respect to the 
sufficiency of the evidence are repeated in attacks against the propriety 
of the given instructions. They embrace contentions of error, among 
others, on the theory the information charged appellant with the 
embezzlement of $21,200 of the Bank’s money on the ————day of May, 
1943, on the theory the information failed to charge that appellant and 
Meesey were acting together, and on the theory there was no showing 
that appellant personally converted the money to his personal use. Of 
these in their order: 


It would be better practice to have the information embrace the time 
expected to be covered by the evidence and to restrict the instructions to 
the time actually established as involved. However, time was not of the 
essence of the instant offense and the situation is within the observations 
in State v. Lomax, 322 Mo. 86, 93(II), 14S. W. 2d 436, 438 [2]: “It is 
said that defendant’s demurrer to the evidence should have been sus- 
tained, because of single embezzlement was charged, while the proof 
developed that the total sum charged as embezzled involved a number 
of peculations at various times. The case of State v. Pratt, 98 Mo. 482, 
11 S. W. 977, ably treats and holds the position taken by defendant to 
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be untenable, thus obviating the necessity of elaborating the dis- 
cussion.” See also State v. Gebhardt, 219 Mo. 708, 119 S. W. 850; 
Tucker v. Kaiser, Mo. Sup., Banc, 176 S. W. 2d 622, 625 [7-9]; State v. 
Hamlin, 351 Mo. 157, 171 S. W. 2d 716; State v. Roussin, 354 Mo. 522, 
189 S. W. 2d 983 [1]. 


Appellant was not charged with the misdemeanor of a conspiracy, 
Secs. 4632, 46383, R. S. 1939, Mo. R. S. A., but with the felony of 
embezzlement. The conspiracy, if any, between appellant and Meesey 
was incidental to the offense charged, an evidentiary fact; and it was 
not necessary for the information to allege the conspiracy in order to 
prove the crime was committed in the pursuance of a conspiracy. State 
v. Kolafa, 291 Mo. $40, 347, 236 S. W. 302, 305; State v. Parr, 296 Mo. 
406, 419, 246 S. W. 903, 906; State v. Pope, 338 Mo. 919, 924 [2], 92 
S. W. 2d 904, 907 [7]. 


And, as we have said: “. . . the rule is that ‘to make out a case of 
embezzlement, accused need not appropriate the property to his own 
use, but is guilty if he fraudulently appropriates it to the use of an 
other.” State v. Edwards, 345 Mo. 929, 936 [5], 187 S. W. 2d 447, 
451 (11); 29 C. J. S., Embezzlement, p. 683, § 11, nn. 26, 27. 


From Miss Neel’s testimony appellant understood the $7,000, the 
$6,200, the other transactions she complained about, and what the 
Bank’s records disclosed in connection with them, including the records 
falsely showing non-cash items as cash. He assured her if she would 
remain with the Bank, things would be taken care of, run on the level 
and nothing would happen. When the Examiner first discussed the 
situation with appellant, insisting upon Cashier Meesey being removed, 
appellant evidenced concern whether there would be a prosecution and 
upon being informed that usually rested with the Bank’s directors and 
not with the Finance department or the bonding company, stated the 
situation would work out nicely; that there would be no prosecution; 
that the bonding company could pay, Meesey could get out of the 
Bank and they would not have any publicity. At a subsequent meeting 
the Examiner told appellant further investigations showed appellant 
connected with the shortages and asked appellant to resign rather than 
force him to go before the Directors of the Bank. Appellant refused. 
At that meeting appellant stated he had not been in touch with Cashier 
Meesey during the examination of the Bank but when confronted with 
the fact that others had seen him with Meesey, appellant stated he had 
forgotten. The evidence warranted findings that appellant and Cashier 
Meesey conspired to embezzle the Bank’s moneys. The jury could 
infer that both had a direct connection with the $6,200 item. Appellant, 
as coexecutor, would know of the $6,200 distribution check against the 
Towl estate account. Meesey issued the $6,200 sight draft against 
Bonne Terre Bank of which appellant was President when the Lead- 
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wood Bank had no funds therein. Appellant, as Secretary, then issued 
the $6,200 note of the Building & Loan Association. Meesey then 
issued the Leadwood Bank’s $6,200 cashier’s check payable to the 
Bonne Terre Bank. The transactions could not be effected in the 
usual course of business by mail in one day. Some one was traveling 
between the two Banks. All this resulted in a $6,200 credit to the Towl 
estate when no deposit was made therein that the $6,200 check could 
be honored. And, of course, the appellant was directly connected with 
the $10,000 purported deposit of the Building & Loan Association of 
March 10, 1948, used to pay off the $7,000 Francis note and to meet 
the $5,000 check of Miss Evans he held for investment. There is much 
more to this evidence than mere bookkeeping entries by a cashier, which 
appears to have been the extent of the proof in State v. Davis, 315 Mo. 
1285, 1291, 292, S. W. 430, 432 [2], stressed on the issue by appellant. 
In the instant case there was affirmative evidence that appellant had 
knowledge of the false entries on the records of the Bank and also 
evidence of his active participation in the transactions causing those 
entries. The several transactions covered by the evidence could not 
have been carried out in the manner shown to have been effected had 
either appellant or Meesey performed his duty as an official of the Bank. 
With appellant and Meesey each acting for himself and as agent of the 
other in the furtherance of the conspiracy the exhibits found in Meesey’s 


lockbox were competent evidence to throw light on the handling of 
the transactions involved. Cunsult 22 C. J. S., Criminal Law, §§ 775, 
776; State v. Casto, 231 Mo. 398, 132 S. W. 1115. 


Cashier Meesey, brought from the penitentiary for the purpose of 
testifying for the State, refused to answer when the prosecuting 
attorney’s questions became material, stating he desired to stand on his 
constitutional rights and not incriminate himself. After the witness 
definitely made this known, the State’s attorney was permitted to cross- 
examine him by questions of a leading nature concerning a statement 
or deposition he had made; whether the appellant had not offered him 
$10,000 to assume the whole blame and “take the rap”; whether that 
agreement had not been partly carried out and $1,900 paid to him by 
appellant after the closing of the Bank; and whether money had not 
been left for him by appellant at a certain office on two. different 
occasions. If appellant offered Meesey $10,000 to take full responsi- 
bility and relieve appellant of his involvement in the embezzlement or 
made a part payment to Meesey of $1,900 in that behalf, such fact or 
facts would have been prejudicial to appellant, as was also the affirma- 
tive implications arising from the circumstances attending Meesey’s 
questioning, especially so in view of Meesey’s refusal to answer based 
upon his claim of constitutional privilege on the ground his answer might 
further incriminate him. 
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A similar factual situation developed in State v. Gregory, $39 Mo. 
138, 144 (II), 149, 96 S. W. 2d 47, 53 (II), 56 [11], and questions, 
carrying no greater implication of the defendant’s guilt, to a witness 
who refused to answer were considered prejudicially erroneous. One’s 
witness may surprise and disappoint him by failing to testify or by 
testifying in favor of the opposite party. A mere refusal to testify or 
testimony negative in nature indicating a lack of testimonial information 
does not present the grounds for impeaching the witness that affirmative 
testimony in favor of the opposite party gives for inquiry concerning 
prior statements contradictory of the testimony under oath at the trial. 
Prior contradictory unsworn statements have probative value for the 
purpose of discrediting the witness that his factual testimony under 
oath be destroyed and not to establish the fact stated in the extra- 
judicial statements. A failure to testify leaves no facts before the jury 
to be destroyed by discrediting the witness through proof of prior con- 
tradictory statements. See also State v. Bowen, 263 Mo. 279, 283, 172 
S. W. 367, 368; State v. Hogan, 352 Mo. $79, 382 [2], 177 S. W. 2d 465, 
466 [3]. 


A complaint against instruction No. 2 (the State’s main instruction) 
not heretofore covered in effect is on the theory there was no evidence 
that appellant had possession and control of the moneys of the Bank 


of Leadwood, appellant contending Cashier Meesey had the actual 
possession and control of said moneys. The instruction informed the 
jury that where two or more persons act together with a common intent 
in the commission of a crime the act of one is the act of each and all 
so acting. If appellant and Meesey were consummating their conspiracy 
to embezzle the Bank’s money, Meesey’s possession was in law appel- 
lant’s possession; and a jury would so understand. This instruction 
could readily be redrafted to eliminate the criticisms leveled against it. 


Refused instruction D-11 was to the effect appellant was not to be 
convicted upon a suspicion he might be guilty. It was sufficiently 
covered in the several instances wherein the jury were required to find 
the facts established guilt beyond any reasonable doubt before convict- 
ing. We have considered the other complaints with respect to the giving 
or refusing of instructions. We think they need not be developed 
because what we have said rules the contentions against appellant; for 
instance, there was sufficient evidence to submit the existence of a 
conspiracy between appellant and Meesey. 


For the error connected with the examination of witness Meesey, the 
judgment is reversed and the cause is remanded. 


PER CURIAM. — The foregoing opinion by Bohling, C., is 
adopted as the opinion of the court. 


All the Judges concur. 
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Interest Received on Notes Before Transfer 
to Corporation Exempt from Income Tax 


Sun-Herald Corporation v. Collector of Internal Revenue, U. 8. Circuit Court 
of Appeals, Second Circuit, 160 Fed Rep. (2nd) 475 


Negotiable paper can be transferred without endorsement, but 
possession and delivery do not raise any presumption of ownership. 

Corporation brought an action to recover income taxes assessed 
against it and paid by it for the year 1930 on interest received by it 
on notes and asserted by it to have been income of another corpora- 
tion, which was organized for educational or other purposes and 
was therefore exempt from income tax. 

It was held that plaintiff was not entitled to recover. It ap- 
peared that, although its stock was owned by a holding company, 
the stock of which was part of a testator’s residuary estate, be- 
queathed by him to the exempt corporation, and although in 1928 
various assets of the estate and of corporations of the testator were 
transferred to the exempt corporation and the notes were at that 
time physically delivered, unindorsed, to its representative, the 
plaintiff continued until December, 1930, to treat the notes as assets 
in the books and to receive the interest and to account for it in its 
books. It did not until December, 1930, adopt a resolution direct- 
ing that the notes be transferred to the exempt corporation. 


Appeal from the District Court of the United States for the Southern 
District of New York. 

Separate actions tried together, by the Sun-Herald Corporation 
and by the News Publishing Company of Baltimore against William 
Duggan, Collector of Internal Revenue, to recover income taxes assessed 
for the year 1930 and alleged to have been unlawfully collected. From 
judgments for defendant, 62 F. Supp. 372, plaintiffs appeal. Affirmed. 

Neil P. Cullom and De Forest & Elder, all of New York City, for 
appellants. Laurence H. Axeman and John F. X. McGohey, U. S. Atty., 
both of New York City, for appellee. 

L. HAND, C. J.—The plaintiffs appeal from judgments in two actions 
to recover income taxes which they allege had been wrongfully assessed 
against them for the year 1930. The facts are so nearly alike in each 
case that it will not be necessary to deal with the appeals separately. 
Although the important question is whether the plaintiffs received any 
income whatever in 1930, they raise a subsidiary objection of which 
we dispose at the start: i. e. whether they were not in any event exempt 
under subdivision fourteen of § 103 of the Revenue Acts of 1928, 26 
US.C.A. Int. Rev. Code, § 101(18). We ruled this precise point against 
~~ Sun-Herald v. Duggan, @ Cir., 78 F. &d 298. 

°96 F. 2d 776. 

NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1529 
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one of them in the case of a tax for an earlier year,’ and, although in 
Roche’s Beach, Inc. v. Commissioner,? we did somewhat modify what 
we had said, it was no more than to hold that the certificate of incorpora- 
tion was not the only test of whether a corporation was “organized” 
for educational or other similar purposes under subdivision fourteen. In 
the case at bar, no matter how broadly one views the evidence, these 
plaintiffs were not “organized” for the purpose of aiding any educational 
purpose. True, by 1980 they had ceased to have any other activity 
than to hold property for a municipal art museum; but that will not 
serve. If they are to succeed, it can only be because the income on 
which they were taxed was not their income, but that of another corpora- 
tion which concededly was exempt under subdivision fourteen. We 
proceed therefore to a statement of the facts relevant to that issue. 

The Sun-Herald Corporation had been organized in 1920 to publish 
the New York Sun and the New York Herald; the News Publishing 
Company had been organized in 1908 to publish the Baltimore News 
and the Baltimore American. All the shares of both companies were 
owned by Frank A. Munsey Company, and all of the shares of that 
Company were owned by Frank A. Munsey. Before the end of 1924 
the Frank A. Munsey Company had already sold the Sun, and on 
December 31, 1924, it sold the Herald, receiving in exchange $4,500,000, 
payable yearly in ten equal notes, bearing five per cent interest. On 
December $1, 1923, it sold both the Baltimore papers, one for $1,800,- 
000, the other for $1,200,000, each payable also yearly in ten equal notes, 
bearing six per cent interest. Munsey died on December 22, 1925, 
leaving a will in which he made the Metropolitan Museum of Art in 
‘New York his residuary legatee. (Museum Estates, Inc., is a corporation 
later organized to hold the Munsey property on behalf of the Museum) . 
The executors were ready to distribute the residue by the end of 1927, 
and the question on which these appeals turns is whether before 
December 18, 1930, they had transferred to Museum Estates, Inc., the 
notes which remained unpaid. If they had tranferred them on February 
29, 1928, the interest falling due upon them in 1980 was income of 
Museum Estates, Inc.; if they did not transfer them until December 
18, 1980, it was the income of the plaintiffs. 

On the earlier of these dates the executors and their attorneys met 
to transfer all the residue of the Munsey property. In advance of the 
meeting—January 11, 1928—an attorney for the executors prepared a 
memorandum to be used at the transfer. After providing for specific 
and pecuniary legacies this prescribed the transfer to the Museum of 
the shares of another Munsey company—the Munsey Trust Company— 
by the Frank A. Munsey Company which held them, and the con- 
veyance of some real property; and it concluded that the “miscellaneous 
securities still in hand should be transferred to the museum by a general 
power of sale and proper stock powers should also be executed.” 


wea 64 64 &@& =e ihe A Oe 
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When the executors met on February 29 they passed a resolution “that 
all the assets of the Estate of Frank A. Munsey, deceased, shall be 
promptly transferred”; and the directors of the Frank A. Munsey Com- 
pany on the same day passed a resolution that “all of the assets of the 
company” should be transferred with exceptions not relevant here. 
Also on that day the executors addressed a paper to the Guaranty Trust 
Company—incidentally itself an executor—declaring that they had 
transferred to the Museum, “the entire residuary estate, and this lette: 
will, therefore, authorize you to hereafter hold for the account of .. . 
(the) Museum . . . $4,455,000 par value, New York Sun, Inc, 5% 
bonds, $933,446.42 of New York Sun, Inc. 5% notes and any cash, 
which we now have on deposit with your company.” (The income on 
these securities does not come into the present case.) Finally, on the 
same day the executors and the Museum entered into an “agreement” 
by which the Museum “receives and accepts from the executors securi- 
ties and properties . . . an itemized list of which is specified in the 
schedule” annexed. In this schedule appeared all the shares of the Frank 
A. Munsey Company and of the Munsey Trust Company and other 
specified items, not including either the shares of the plaintiffs or the 
notes. In compliance with the foregoing resolutions of its directors, 
the Frank A. Munsey Company transferred “all the assets” of that 
company with the exceptions mentioned in the resolution. The shares 
of both plaintiffs were endorsed and delivered to the Guaranty Trust 
Company to be held on a “trustee account” for Museum Estates, 
Inc. The “Custody Division” of the Guaranty Trust Company thereupon 
issued a paper saying that it had “Received for Account of Museum 
Estates, Inc. from Metropolitan Museum of Art, Securities stated below 
which will be held in safekeeping.” This paper mentioned all the notes 
then outstanding and the shares of the News Publishing Company, 
of the Sun Herald Company, and some other securities not important 
here. The testimony of the witnesses as to what took place at the meet- 
ing throws no light upon the transaction; so far as appears, the parties 
intended to do whatever their lawyers had put into the papers, and had 
no other intent. 


Thus matters stood at the end of February. On or before March 19, 
the Tribune Company made a payment upon its notes by two cheques, 
one to the order of the Sun-Herald Company, the other to that of the 
Frank A. Munsey Company; these were endorsed to the Museum Es- 
tates, Inc., and delivered to its treasurer; but the Tribune was told in the 
future to make cheques payable to Museum Estates, Inc. Shortly there- 
after a letter followed telling the Tribune to address “future communi- 
cations” to Museum Estates, Inc. The Tribune did make the next 
cheque so payable, but for some unexplained reason all later cheques 
were made payable to the Sun-Herald Company, and were endorsed 
to Museum Estates, Inc. The books were kept so as to show the notes 
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as property of the Sun-Herald Company and the payments as made to 
it. The income tax returns for the years 1928, 1929 and 1930, returned 
the interest on the notes as income of that company. The notes given 
for the Baltimore papers were treated so nearly the same way as to need 
no separate statement. 

On December 18, 1930, it was decided to transfer such of the notes 
as remained unpaid to Museum Estates, Inc. The directors of the 
Sun-Herald Company met and passed a resolution reciting that its 
“sole assets” were the outstanding Tribune notes and some indebtedness 
of Museum Estates, Inc. to the company, and that they wished to dis- 
solve it and turn over its assets to that company. In accordance with 
this resolution the notes—which had theretofore never been endorsed— 
were endorsed to Museum Estates, Inc.; and they ceased any longer to 
be kept on the books as assets of the Sun-Herald Company. No delivery 
was necessary, or indeed possible, for the notes were already in the 
“Custody Division” of the Guaranty Trust Company. Substantially 
the same course was followed in the case of the News Publishing Com- 
pany, the only difference being that real estate was retained by that 
company of the value of about $200,000 to pay outstanding indebted- 
ness to third persons. Neither plaintiff was ever taxed upon income 
falling due after December 18, 1930; and the purpose of the transactions 
of that day was to put an end to any further chance that they should be. 

Upon this evidence the judge found that the notes had remained the 
property of the plaintiffs until December 18, 1930, and we cannot see 
what other finding was open to him. It is indeed impossible to know 
why the notes were not transferred on February 29, 1928, along with 
the rest of the residuary estate; the witnesses called had either forgotten 
the reason, if they ever knew it, or it had been the possession of those 
alone who had died. The inexplicability of the transaction as it stands 
is therefore some ground a priori for supposing that the form did not 
express the intent; but it is not enough, for the uniform treatment of the 
notes throughout was such that we cannot avoid concluding that there 
must have been some purpose which the parties deliberately meant to 
realize by the form of the transaction that they adopted. The evidence, 
fairly considered, is too strong to admit of any other inference. Al- 
though it was apparently the purpose to transfer all Munsey’s property 
in 1928, the notes were not mentioned; moreover, although the shares 
of both plaintiffs were endorsed, as would normally be done, if a transfer 
was intended, the notes were not endorsed. It is true that negotiable 
paper can be transferred without endorsement,’ but possession and de- 
livery do not raise any presumption of ownership in New York,‘ any 
more than they do elsewhere.’ Finally, we regard it as highly significant 


*N. Y. Negotiable Instruments Law, Consol. Laws, c. 38, § 79. 

“Price v. Brown, 98 N. Y. 888; Ensign v. Hooker, 16 Misc. 492, 88 N. Y. S. 968; 
Congress Trucking Co. v. Alton Dress & Waist Co., Sup., 154 N. Y. S. 156. 

‘Daniel on Negotiable Instruments, sec. 846. 
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that these notes were consistently carried on the books as assets of the 
plaintiffs, and, perhaps as more significant than any other single cir- 
cumstance, that the plaintiffs paid income taxes assessed upon the in- 
terest falling due upon them in 1928, 1929 and 1930. 

If any doubt could remain, the resolutions of December 18, 1930, were 
explicit in their recitals that the notes were still the property of the 
plaintiffs, and their endorsement was quite unnecessary, if title had 
already passed. One witness apparently did mean to intimate that all 
these things were done out of abundant caution, but, if so, it is strange 
that the resolutions should have been so drawn as to contradict any 
such interpretation of their status. If there had been an unequivocal 
act of transfer, like a deed, which, unless impeached, changes owner- 
ship ex proprio vigore, regardless of the parties’ later characterizations, 
no matter how often repeated, we should hold otherwise; but there was 
none. No agreement affected to transfer them; indeed nothing took 
place which could have transferred them, except the delivery on 
February 29, 1928, and that, as we have seen, carried no presumption 
that it was a transfer; and even if it had, would have been contradicted 
by substantially all that followed. There was no mistake; not only did 
each step succeed the last with entire consistency (with the single ex- 
ception of the letters regarding payment in the spring of 1928), but 
nowhere does any suggestion appear that the records did not correctly 
express the parties’ intention. 

The law of corporations allows the fabrication of such elaborately in- 
voluted jural persons, as Munsey seems to have thought important in his 
affairs; and out of them authentic rights and duties will emerge. Al- 
though there are occasions when courts will brush them aside, and 
decide controversies as though only the human actors had been con- 
cerned, when there is no such occasion, the rights and duties that result 
must be respected and enforced like any others. There was no reason 
which forbad the persons in charge of these transactions to treat the 
notes as property of the plaintiffs; and not only are we justified in tak- 
ing them at their word, but we have no alternative. It is idle to ask 
us to look “realistically” at what they did; that is a word always indi- 
cating either an inability to discover, or an unwillingness to tell the 
determining factors; we study always to eschew it. It is true that these 
persons had it easily in their hands to exempt this money from taxation, 
and it is strange indeed that they did not use their power; but use it they 
did not; on the contrary they gave the most positive evidence that they 
did not mean to take those steps which alone would exempt it. We 
cannot now unravel the web they then wove, glad as we might be to 
do so. 

The validity of the amended claims for refund does not arise in the 
view we take of the merits. 

Judgements affirmed. ab ONE, 


=z 
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Settlement Pursuant to Emergency Farm 
Mortgage Act 


Cauble v. Trexler, Supreme Court of North Carolina, 42 S. E. Rep. (2d) 77 


Notes and mortgages given by a former debtor to his creditor to 
make up and secure the difference between the amount paid under 
a scaledown settlement pursuant to the Emergency Farm Mortgage 
Act of 1933 and the amount originally owed, are contrary to 
public policy and void. 


Appeal from Superior Court, Rowan County; J. H. Clement Judge. 


Action by N. A. Cauble against J. C. Trexler, mortgagee, and A. R. 
Trexler, assignee and owner of note and mortgage, for a permanent in- 
junction against foreclosure of a mortgage deed and for cancellation 
thereof and to remove it as cloud on title. From a judgment of nonsuit, 
the plaintiff appeals. 


Reversed. 


Civil action instituted 24 December, 1945, for permanent injunction 
against foreclosure of mortgage deed and for cancellation thereof and to 
remove same as cloud upon title. 


Plaintiff alleges in his complaint, and on the trial in Superior Court 
offered evidence tending to show in substance these facts: 


1. He, the plaintiff, is seized in fee and in possession of a certain 
tract of land in Rowan County, North Carolina, on which on 29 July, 
1931, he and his wife executed to defendant J. C. Trexler a certain mort- 
gage deed as security for a note in the sum of $3,750. 


2. In 1936 Cauble, at request of J. C. Trexler, applied to the Federal 
Land Bank of Columbia, South Carolina, for a loan with which to pay 
off the said indebtedness to said Trexler. Pursuant thereto upon ap- 
praisal of the farm of Cauble, the Land Bank proposed to lend him the 
sum of $2,600 (1) on the express condition that Trexler, as mortgagee 
and holder of Cauble’s note, would except same in full of the indebted- 
ness represented by the note, and (2) upon the further condition that 
said Trexler would not demand or take or accept from Cauble and his 
wife any additional note or mortgage or obligation of any kind securing 
the balance due at time of the loan by the Land Bank to Cauble. And 
in order to induce the Land Bank to lend said amount to Cauble, Trex- 
ler signified his willingness to forego any and all amounts due him in 
excess of the Land Bank loan, and in connection with the Cauble 
application for said loan, signed a statement and agreement of creditor 
(purported copy of which was attached to the complaint, as an exhibit), 
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addressed “To the Federal Land Bank of Columbia, and/or The Land 
Bank Commissioner, and The Federal Farm Mortgage Corporation, - 
and to the applicant(s) for a loan therefrom to pay the indebtedness 
therein described,” reading in brief as follows: “The undersigned, the 
owner and holder of that certain note and deed of trust . . . dated 29 
July, 1931 . . . executed and owing by M. A. Cauble and wife, Lillie 
Cauble to J. C. Trexler . . . evidencing and securing an indebtedness in 
the principal sum of $3750, bearing interest at six per centum per 
annum ... upon which the present unpaid balance .. . is $3850, has 
agreed and does hereby agree to accept in full settlement of said indebt- 
edness the sum of $2434.75. Upon receipt of said amount the under- 
signed will cancel and satisfy the instruments representing, evidencing 
and securing the said indebtedness, or, at the request of the Federal 
Land Bank of Columbia, will transfer said instruments to it. The can- 
celled and satisfied or assigned instruments will be forwarded to the 
person designated by The Federal Land Bank of Columbia upon receipt 
of a check or draft for the amount the undersigned has agreed to accept. 
The undersigned has no understanding or agreement with the appli- 
cant(s) or anyone acting for him or them that the undersigned is to 
be paid an additional amount upon said indebtedness, directly or in- 
directly, in cash or otherwise, or that the undersigned will be given 
any security or evidence of indebledness therefor: and the under- 
signed will not demand or accept payment or any evidence of indebted- 
ness or security for the difference, or any part thereof, between the total 
amount of said indebtedness and the amount herein stated and agreed 
to be accepted in full settlement thereof. The indebtedness above 
described is the only indebtedness owed by the applicant(s) to the 
undersigned. This statement and agreement is made to assist the 
above named applicant (s) to obtain a loan(s).” 


M. A. Cauble and his wife, as applicants, and in writing 
acknowledged that the above statement is correct, and that they con- 
sent to the provisions thereof. (Hence it may be noted that the date of 
the exhibit as shown in the record on the appeal “25th day of June, 
1946,” being manifestly erroneous, the original as introduced in evidence 
on trial below was certified by the Clerk of Superior Court of Rowan 
County, upon writ of certiorari issued ex mero motu, and it is seen that 
the correct date is the “25th day of June, 1936”). 


8. After the agreement with the Land Bank and with Cauble, and 
after the said loan had been consummated, J. C. Trexler demanded of 
Cauble a note for the difference between the amount due on the original 
note and the amount of the loan from the Land Bank, $2,434.75, and a 
second mortgage on the same land securing the same,—and “plaintiff, 
under the circumstances, not knowing what to do, executed a note and 
mortgage for $1785.87.” 
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4. Thereafter, during more than nine years demands by J. C. 
Trexler, and A. R. Trexler as assignee for payment of said note, last 
signed, were made upon Cauble, and he has consistently refused to 
pay anything on the principal or interest thereof, claiming at all times 
that the note and mortgage are null and void and uncollectible. And on 
28 November, 1945, J. C. Trexler and A. R. Trexler, acting under the 
alleged second mortgage, so signed by Cauble, advertised the land for 
sale, on certain date at the courthouse door in Salisbury. 


The plaintiff Cauble testified in detail as to circumstances under 
which he and his wife, after the Land Bank loan had been consum- 
mated and the checks signed over by them to J. C. Trexler, had signed 
the note and second mortgage. When Trexler said he had to have a 
second mortgage, he, Cauble, protested—but, quoting him, “I got to 
where I couldn’t talk any more. I sat down and I said ‘Go ahead and 
make it $2200 or $22,000’. I told him it wouldn’t be worth a cuss after 
he had signed up what he had with the Bank ....” And then on cross- 
examination, this question was asked plaintiff: “I ask you if you don’t 
know that you and Trexler talked this matter over and that it was 
thouroughly understood that you were to give a mortgage for the 
balance?” to which plaintiff answered: “I never knowed a thing about 
the second mortgage, and he never mentioned it until he got me in 
town at the last pinch. If he had mentioned second mortgage to me, 
I never would have done it.” 


Plaintiff further alleges in substance (1) that said note and mortgage 
deed are without consideration, illegal and unenforceable, and afford 
defendants no legal right or authority to proceed under the mortgage 
to advertise and sell at public auction plaintiff’s lands, and that the un- 
lawful and wrongful conduct of defendants in the purported advertise- 
ment and sale will work irreparable damage to plaintiff, for which there 
is no adequate remedy at law; and (2) that the note and the mortgage 
deed purporting to secure the note are a cloud upon plaintiff's title to 
the land to which it relates. 


Thereupon plaintiff prays (1) that defendants be permantly re- 
strained and enjoined from selling said land, under said mortgage deed, 
(2) that said mortgage deed be removed as a cloud upon plaintiff’s 
title, (3) that said note and mortgage deed be cancelled; and (4) that 
he have further relief in the action as he may be entitled to in law 
and equity. 


Defendant answering the complaint, pleads (1) that plaintiff and 
his wife in signing the note and second mortgage acted voluntarily, and 
with knowledge of alt the facts and circumstances existing at the time; 
and plaintiff, his wife now being dead, is estopped, and barred of right 
to maintain this action, (2) that plaintiff ratified the note and second 
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mortgage by part payment of interest accrued on the note, and (3) 
that plaintiff’s right to maintain this action is barred by the three year ° 
statute of limitations. 


At the close of plaintiff’s evidence motion of defendants for judg- 
ment as of non-suit was allowed. From judgment in accordance there- 
with, plaintiff appeals to Supreme Court and assigns error. 


Woodson & Woodson, of Salisbury, for plaintiff-appellant. 
R. Lee Wright, of Salisbury, for defendant-appellees. 


WINBORNE, J.—The evidence shown in the record on this appeal, 
considered in the light most favorable to plaintiff and under applicable 
principles of law, is sufficient, in our opinion, to take the case to the 
jury. Hence, appellant’s exception to the judgment from which this 
appeal comes to this Court is well founded, and is sustained. 


It is a general rule of law that agreements against public policy are 
illegal and void. Burbage v. Windley, 108 N. C. 357, 12 S. E. 839, 12 
L.R.A. 409; Seminole Phosphate Co. v. Johnson, 188 N. C. 419, 124 
S.E. 859. 


Agreements are against public policy when they tend clearly, among 
other things, to injure “the public confidence in the purity of the ad- 
ministration of the law.” And where the law-making power speaks 


on a particular subject over which it has power to’ legislate, public 
policy in such cases is what the law enacts. 12 Am. Jur. pp. 662, 644, 
668. Hence an agreement which violates a provision of a statute or 
which cannot be performed without a violation of such provision is 
illegal and void. Seminole Phosphate Co. v. Johnson, supra. 


In connection with the subject of the case in hand, it is seen 
that the Emergency Farm Mortgage Act of 1933, 48 Stat. at Large 48, 
12 U.S.C.A., Subchapter 11 § 1016 et seq., pertaining to and authorizing 
loans to farmers by Land Bank Commissioner for “any of the purposes 
for which Federal land banks are authorized by law to make loans,” to 
be secured by first or second mortgages upon farm property, real or 
personal, provides, among other things: That “the amount of. the mort- 
gage given by any farmer, together with all prior mortgages or other 
evidences of indebtedness secured by such farm property of the farmer, 
shall not exceed 75 per centum of the normal value thereof, as de- 
termined upon by an appraisal made pursuant to the preceding sub- 
chapter, as amended”; and that “no loan shall be made . . . unless the 
holder of any prior mortgage or instrument of indebtedness secured by 
such farm property arranges to the satisfaction of the Land Bank 
Commissioner to limit his right to proceed against the farmer and such 
farm property for default in payment of principal.” 


The purpose of the statute becomes a public policy. The primary 
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object of the statute is relief to farmers from the load of oppressive 
debts, and any benefit to the creditors of the farmer is merely incidental. 
Compare Annotation 125 A.L.R. 809. Hence, if Land Bank Commis- 
sioner as condition precedent to making loan to debtor with which to 
pay existing indebtedness, required the creditor to agree to a scaling 
down of debt, on terms set forth in purported statement and agree- 
ment of creditor introduced in evidence, mortgage deed taken there- 
after by creditor to secure a note for difference between original in- 
debtedness and the amount received in satisfaction thereof, would be 
void as against public policy. 


While this particular subject does not seem to have been treated 
heretofore by this Court, the courts of other jurisdictions have dealt 
with it in well considered opinions, and have held almost uniformly, 
that notes and mortgages, given by a former debtor to his creditor to 
make up and secure the difference between the amount paid under a 
scaledown settlement pursuant to the Emergency Farm Mortgage Act 
of 1933, supra, and the amount originally owed, are contrary to public 
policy and void. See Federal Land Bank of Columbia v. Blackshear 
Bank, 182 Ga. 657, 186 S.E. 724; Jones v. McFarland, 178 Miss. 282, 
173 So. 296; Federal Land Bank v. Koslofsky, 67 N.D. 322, 271 N.W. 907; 
Kniefel v. Keller, 207 Minn. 109, 290 N.W. 218; Oregon & Western 
Colonization Co. v. Johnson, 164 Ore. 517, 102 P.2d. 928; Robinson v. 
Reynolds, 194 Ga. 324, 21 S.E.2d 214. See analogous cases as to such 
transactions under the Home Owners’ Loan Act of 1933, 12 US.C.A. 
§ 1461 et seq.; Annotations 110 A.L.R. 250; 121 A.L.R. 119; 125 A.L.R. 
809. 


In Robinson v. Reynolds, supra [194 Ga. $24, 21 S.E.2d 215], the 
Supreme Court of Georgia, in an opinion by Jenkins, J., appropriately 
sums up the principle as applied in above cases in this way: “The benefi- 
cent purpose of loans made by Federal agencies under and pursuant 
to the Emergency Farm Mortgage Act of 1933 . . . was to enable persons 
in debt and without ability to make payment to constitute such agencies 
the sole creditors, thereby eliminating by way of compromise all other 
creditors. Contracts that obviously and directly tend in a marked 
degree to bring about results that the law seeks to prevent cannot be 
made the ground of a successful suit... . Accordingly, a new obliga- 
tion assumed by a debtor to a lien creditor, in violation of the expressed 
terms of the creditor’s acceptance, as in full payment of an amount less 
than his debt, from a Federal agency, making a loan to the debtor, under 
the farm mortgage act, of an amount insufficient to pay lien indebted- 
ness, is void as against public policy.” 


However, defendants contend that plaintiff stands in pari delicto 
with them in relation to the execution of the note and second mortgage, 
and, hence, may not invoke the aid of equity,—that the courts will 
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leave the parties where they found them, and will not lend aid to either 
of them,—citing Waggoner v. Western Carolina Publishing Co., 190 
N.C. 829, 130 S.E. 609; and Merrell v. Stuart, 220 N. C. 326, 17 S.E.2d © 
458. The rule there stated is the policy of the law in this State, but it 
has its limitations and exceptions, and is not necessarily controlling here. 
See 3 Pomeroy Equity Jurisprudence, 5th Ed., Sections 940, 941 and 942. 
Basket v. Moss, 115 N.C. 448, 20 S.E. 733, 48 L.R.A. 842, 44 Am. St. 
Rep. 463; Herring v. Cumberland Lbr. Co., 159 N.C. 382, 74 S.E. 1011, 
42 L.R.A.,NS., 64; Courtney v. Parker, 173 N.C. 479, 92 S.E. 324; 
Hodges v. Hodges, N. C., 42 S.E.2d 82. 

In this connection we quote from Pomeroy, supra, “The rule has 
sometimes been laid down as though it were equally universal, that 
where the parties are in pari delicto, no affirmative relief of any kind 
will be given to one against the other. This doctrine, though true in 
the main, is subject to limitations and exceptions.” Sec. 940. “Even 
where the contracting parties are in pari delicto, the courts may in- 
terfere from motives of public policy. Whenever public policy is con- 
sidered as advanced by allowing either party to sue for relief against 
the transaction, then relief is given to him. In pursuance of this prin- 
ciple, and in compliance with the demands of a high public policy, equity 
may aid a party equally guilty with his opponent, not only by canceling 
and ordering the surrender of an executory agreement, but even by set- 
ting aside an executed contract, conveyance or transfer, and decreeing 
the recovery back of money paid or property delivered in performance 
of the agreement.” Sec. 941. “Lastly, when the contract is illegal, so that 
the parties are to some extent involved in the illegality —in some degree 
affected with the unlawful taint,—but are not in pari delicto,—that is, 
both have not, with the same knowledge, willingness, and wrongful in- 
tent engaged in the transaction, or the undertakings of each are not 
equally blameworthy,—a court of equity may, in furtherance of justice 
and of a sound public policy, aid the one who is comparatively the more 
innocent, and may grant him full affirmative relief, by canceling an 
executory contract, by setting aside an executed contract, conveyance or 
transfer .. . by means of an appropriate action not directly based upon 
the contract.” Sec. 942. 

Applying these principles, this Court in Basket v. Moss, supra [115 
N.C. 448, 20 S.E. 734], pertinently states that Pomeroy “calls attention 
to the fact that the rule ‘In pari delicto’ is often misunderstood, and its 
application is, properly and correctly, that in such cases ‘Potior est con- 
ditio posidentis,—that is, that the court will permit nothing to be done 
which will enable a party to collect from the other the fruits of his 
wrong. When he sues to recover, the law will not give him judgment. 
When he has shrewdly attempted to evade this by taking mortgage 
with a power of sale, the court will, by injunction, prevent his collecting 
on a mortgage denounced as void by reasons of public policy.” 
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In the light of these principles applied to the evidence offered in the 
trial below, it does not necessarily follow that the plaintiff is in pari 
delicto with defendants in relation to the trasaction in question. But 
even if he be in pari delicto with defendants in respect thereto, we are of 
opinion that if the facts be as plaintiff’s evidence tends to show, a court 
of equity will by injunction prevent defendants from collecting on the 
mortgage so taken. 


Defendants also plead and contend that any cause of action which 
plaintiff may have rests on the ground of fraud, and that same is barred 
by the three year statute of limitations. G.S. § 1-52(9). Since plaintiff 
seeks to remove the second mortgage deed as a cloud upon his title to 
land, and since the evidence is susceptible of the inference that plaintiff 
has been in actual possession of the land from the date of the said 
mortgage deed, the statute of limitations so pleaded is inapplicable. The 
prevailing rule in such case is that the right to maintain an action to 
remove a cloud from a title is a continuing one to which the statute of 
limitations is not applicable. 44 Am.Jur. 47, Quieting Title, Sec. 63; 51 
C.J. 199, Quieting Title, Sec. 126; Annotations in 29 L.R.A.,NS., 930, to 
case of Cooper v. Rhea, 82 Kan. 109, 107 P. 799, 186 Am.St.Rep. 100, 
20 Ann.Cas. 42. 


The demurrer ore tenus entered in this Court is overruled. The 
allegations of the complaint, liberally construed, are sufficient to state 
a cause of action. 


The judgment as of nonsuit entered below is reversed. 


Interest Due on Bills of Exchange Though 
Credits Allowed By Way of Set-Off 


Hoeizel v. Gavalas, Supreme Court of New Jersey, 52 Atl. Rep. (2d) 54 


Where a claim under an agreement is certain and liquidated or 
is ascertainable but because of the allowance of an unliquidated set- 
off or counter claim it is reduced, interest is allowed on the balance 
found to be due. 

In this case plaintiff brought action on two bills of exchange and 
the defendants were allowed certain credits by way of set-off. The 
debt, therefore, was held to be liquidated, thus making plaintiff 
entitled to interest. 


Action by Eva Hoelzel against George Gavalas and William S. 
Maskaleris on two bills of exchange wherein the defendant claimed 
certain credits by way of set-off and there was a verdict for plaintiff. 


NOTE—For similar decisions see B, L.. J. Digest (Fifth Edition) § 742 — 





THE BANKING LAW JOURNAL 715 


The question of interest was reserved by consent of counsel at trial for 
determination of court. 


Question determined. 


Robert Carey, Jr., of Newark, for plaintiff. 


Pomerehne, Laible & Kautz, of Newark (Ruback & Albach, of 
Newark, of counsel) for defendants. 


JOSEPH L. SMITH, C.J.—This matter was a suit on two bills of 
exchange wherein the defendants, among other defenses, claimed cer- 
tain credits by way of set-off. The trial resulted in a verdict for the 
plaintiff. 


Certain credits, as claimed by the defendants, were allowed as a 
set-off. The question of interest was reserved by consent of counsel at 
the trial, for determination by the Court. The specific questions now to 
be decided by the Court are: (1) Is this such a liquidated debt as to 
bear interest in view of the credits allowed by the jury? (2) If so, for 
what period of time should interest be allowed? 


The first question must be answered in the affirmative. The 
general rule is that where a claim under an agreement is certain and 
liquidated or is ascertainable but because of the allowance of an un- 


liquidated set-off or counterclaim it is reduced, interest is allowed on 
the balance found to be due. Pearson v. Ryan, 42 R.I. 83, 105 A. 513, 3 
A.L.R. 805; Healy v. Fallon, 69 Conn. 228, 37 A. 495; Hansen v. Covell, 
218 Cal. 622, 24 P.2d 772, 89 A.L.R. 670; Loomis v. Gillet, 75 Conn. 
398, 53 A. 581; Childs v. Krey, 199 Mass. 352, 85 N.E. 442; J. Purdy 
Cope Hotels Co. v. Fidelity-Phenix Fire Insurance Co., 126 Pa.Super. 
260, 191 A. 636. See also annotations in 3 A.L.R. 808; 89 A.L.R. 678. 
The rule is stated in 22 Cyc. 1514, Par. 10, sec. d. as follows: “Where the 
amount of the demand is sufficiently certain to iustify the allowance of 
interest thereon, the existence of a set-off or counterclaim which is 
itself unliquidated will not prevent the recovery of interest on the 
balance of the demand found due from the time it became due.” Sec. 337 
of the Restatement, Contracts, provides: “a. Where the defendant 
commits a breach of a contract to pay a definite sum of money, or to 
render a performance, the value of which in money is stated in the con- 
tract or is ascertainable by mathematical calculation from a standard 
fixed in the contract or from established market prices of the subject 
matter, interest is allowed on the amount of the debt or money value 
from the time performance was due, after making all the deductions 
to which the defendant may be entitled.” New Jersey is in accord with 
the general rule. John Agnew Co. v. Board of Education of Paterson, 
83 N.J.Eq. 49, 89 A. 1046, affirmed 83 N.J.Eq. 336, 90 A. 1185; Brown v. 
Home Development Co., 129 N.J.Eq. 172, 18 A.2d 742, 
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Having determined that the plaintiff is entitled to interest we now 
come to the question of the period of time that interest should be 
allowed. Generally interest accrues as a matter of law from the time 
a liquidated claim is due in the absence of an agreement to the contrary. 
33 C.J. p. 210 § 70; 47 C.JS., Interest, § 19, p. 28; Ruckman v. Berg- 
holz, 38 N.J.L. 531; Adams v. Adams, 55 N.J.Eq. 42, 35 A. 827; Scudder 
v. Morris, 3 N.J.L. 419, 4 Am.Dec. 382; Howell and White v. Burnett, 
20 NJ.L. 265. In the case of Ruckman v. Bergholz, supra, Chancellor 
Runyon commenting on the general rule with regard to interest said, 
38 N.J.L. at page 533 “there may be circumstances which will render 
the application of the rule inequitable, and by which it will be controlled, 
but it does not appear that in this case the attention of the judge was 
called to any such circumstances.” The evidence in this case reveals that 
the bills of exchange became due on May 29, 1935, and on February 
5, 1986 respectively. Counsel for the plaintiff has waived interest for the 
period of time prior to February 5, 1936. Summons issued in the 
cause on May 28, 1941 and subsequently the case was at issue and 
awaiting assignment of a trial date. The case was in the call for Novem- 
ber 20, 1942 and was placed on the Military List. 


It now appears from the facts submitted and agreed to by counsel 
that the reason it was placed on the Military List was due both to the 
fact that the counsel for the plaintiff was in the armed forces and also 


that counsel for the defendant had a witness who was unavailable on 
account of service in the armed forces so that the reason for the case 
being on the Military List, was due to both the plaintiff and the de- 
fendant causing it to be placed on the Military List due to the military 
service of parties at interest of both the plaintiff and defendant. 


On January 11, 1946 the case was removed from the Military List 
and placed on the trial list. The prevailing rule is that where a cause of 
action has been in litigation during the war the period of the war is 
not to be excluded in computing the interest recoverable as a measure 
of damages. $30 American Jurisprudence 44, sec. 54. New Jersey has not 
always adhered to this general rule as can be seen from the case of 
Mease v. Stevens, 1 N.J.L. 433 in which in an action of debt on a 
bond, interest was deducted for the period of the Revolutionary War 
and in Le Branthwait v. Halsey, 9 N.J.L. 3. In the latter case, Chief 
Justice Ewing at page 7 said “The trite adage that money is worth its 
interest, which is sometimes true and at other times not, depending 
always on circumstances, did not fix the charge. The principle of these 
cases is that where payment is prevented by the interposition of the 
law or the act of the creditor, interest is not recoverable.” We are not 
here concerned with the period of the recent war as such in the com- 
putation of the time during which interest should run but rather with 
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the time during which trial was delayed due to the fact as above stated, . 
the parties were in the armed forces. 


If it appear from the stipulated fact, and it does not, that this case 
was placed on the Military List on account of the military service 
solely by the plaintiff’s attorney, then we would have a different question. 
{ would have approached that question somewhat along the following 
lines. Of course, it is true that the defendant could have paid the sum due 
into Court, according to rules 59 and 60 of the Supreme Court. It is also 
true that other counsel could have been engaged to bring this case to 
trial on behalf of the plaintiff. The present counsel for the plaintiff did 
have a law firm take over his files and his legal work. Other counsel could 
have tried this case. No claim is made by the plaintiff’s attorney that the 
case was so involved or that any special knowledge of plaintiff’s counsel 
required that this particular attorney actually try the case. It was simply 
a matter of proof on two bills of exchange. It would seem at this time 
that there was no valid reason why this case should have been held on 
the Military List, but apparently it was held there by the consent of 
both the plaintiff and defendant. 


I would like to bring counsel’s attention to the case of John Agnew 
Co. v. Board of Education of City of Paterson, supra, 83 N.J.Eq. at 
page 67, 89 A. at page 1054 where Vice Chancellor Stevenson said: “It 
is well said in 16 Am. Eng. Ency. of Law (page 922) that ‘there is no 
subject in the law with reference to which there is greater conflict and 
confusion in the cases than that of interest.’ Unless a case be found which 
is a conclusive authority establishing a precedent, the safest way for 
a court of law or equity is to decide all questions pertaining to interest 
according to the plainest and simplest considerations of justice «und 
fair dealing. . . . It should be borne in mind that the whole tendency 
of courts of law and courts of equity for a considerable period of time 
has been to break away from hard and fast rules and charge and allow 
interest in accordance with principles of equity, in order to accomplish 
justice in each particular case.” The principles laid down in this case 
are still the law today. See Brown v. Home Development Co., 129 
N. J.Eq. 172, 18 A.2d 742; Stout v. Sutphen, 132 N.J.Eq. 583, 29 A.2d 
724. The allowance of interest is controlled by the circumstances of 
each case in law as well as in equity. Metler v. Easton & Amboy R. Co. 
$7 N.J.L. 222; Ruckman v. Bergholz, supra. 


The public policy of this State; and this is simply an observation 
that the Court desires to make, apparently favors the suspension of 
interest during the time of war. In Mease v. Stevens, supra, Chief 
Justice Kinsey speaking with reference to the Revolutionary War, 
1 NJ.L. at page 435, said “Verdict for the plaintiff, $2,000, debt and 
interest, deducting interest for four years and five months, on account 
of the war, agreeably to the uniform rule.” In Le Branthwait v. Halsey, 
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Chief Justice Ewing at page 7 of 9 NJ.L. said: “The legislature of 
our State prohibited the recovery of interest on certain debts during 
a portion of the Revolutionary period. The prohibition and the reason 
of it, will be found in the eighth section of the Act of 8th December 
1784 Patt. 59 by which it was enacted. ‘That in all debts contracted 
before or during the late war, no interest shall be allowed on the de- 
mands of any creditors from the 4th of July 1776, to the 3rd of Decem- © 
ber, 1788, by whose conduct the nonpayment of such demands has been 
occasioned, whether the same was owing to their removing or remaining 
within the lines of the enemy, or places in their possession, or to any 
other act of such creditors, by which their debtors were prevented from 
discharging their obligations.’ ” 


I am naturally, therefore, constrained, from the proof before me, and 
by stipulation and the evidence that interest will necessarily have to 
be allowed from February 5, 1936, therefore, the postea as submitted, 
as there is no objection to same, will be signed by this Court. 


Rights of Agent After Paying Note for Principal 


Somerville v. Smith, Court of Civil Appeals of Texas, 200 S. W. Rep. (2d) 242 


If by the acts under which agent claims to have purchased note 
and mortgage, he was acting as agent for principal, such acts did 
not amount to a purchase of the obligation. Principal was the 
maker of and the only person liable on the note, and when he had 
his agent remit the amount due and owing, he did not purchase 
his obligation but paid it. Payment of necessity released chattel 
mortgage lien securing the note. The legal effect of such transaction 
must be held to be that principal was indebted to agent for repay- 
ment of the money so advanced for him. Agent’s cause of action 
then was not on the note, but for the amount paid out. 


Action by Wayne Somerville against Carl Smith, C. C. McGuire, 
and another for the balance due on a note and foreclosure of a chattel 


mortgage, in which defendant McGuire filed a cross-action against 
co-defendants for the value of a refrigerator unit covered by the mort- 
gage in the event of foreclosure thereof. From a judgment for plaintiff 
on the note, but denying foreclosure, plaintiff appeals. 

Affirmed. 


John Davenport, of Wichita Falls, for appellant. 
Arch Dawson, of Wichita Falls, for appellees. 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 88 56-61 - 
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SPEER, Justice —This is a suit instituted in the district court of 
Wichita County by plaintiff Wayne Somerville against Carl Smith and 
J. T. Sheeler for $149.48 balance of principal unpaid on a note, together 
with interest thereon at 10 per cent per annum since April 23, 1942, 
until paid and for 10 per cent attorneys fees according to the terms 
of a certain note, and against the two named defendants and another 
defendant C. C. McGuire for a foreclosure of a chattel mortgage lien 
on a described refrigerator unit alleged to be of the value of $692.50. 
It was alleged that the chattel mortgage on the unit was promptly 
filed for record when executed and that while the lien was in full 
force and effect, the defendant McGuire had purchased the refrigerator 
unit from Sheeler. 

In so far as this appeal is concerned it is sufficient to say that on 
May 7, 1940, defendant Smith executed his note to Ed Friedrich Sales 
Corporation for $554, payable in 24 monthly installments of $23.17 
each, except for the last installment which should be for the remainder 
unpaid. 

Defendant Smith got behind with his payments and claims to have 
traded the refrigerator unit to Sheeler for another kind of unit and 
Sheeler agreed to assume the balance unpaid against the first unit. 
Neither Sheeler nor Smith paid the balance on the note and payment 
was being pressed by the holder of the note and foreclosure on the 
original unit was being threatened. 

Plaintiff alleges that at the request of Smith, he purchased the old 
note and took a transfer of it from the payee along with an assignment 
of the chattel mortgage lien on the refrigerator unit. Payment by 
Smith and Sheeler was refused and plaintiff instituted this suit against 
Smith, Sheeler and McGuire, the latter having purchased the unit from 
Sheeler. No money judgment was sought against McGuire but only 
a foreclosure as against him. 

McGuire answered with general denial, a special plea that plaintiff 
did not purchase the note and lien for himself but as agent for Smith, 
in effect that plaintiff loaned Smith the money with which to pay the 
balance on the note. McGuire also filed a conditional cross action 
against Smith and Sheeler, based on representations made by them 
when he purchased the unit, seeking recovery against them for the 
value of the unit in the event plaintiff recovered a foreclosure of his 
asserted lien on the unit. 

Smith answered plaintiff's original action and the cross action by 
McGuire by general denial. Defendant Sheeler made no answer to 
either the original or cross action but made default in both. 

Trial was to a-jury on special issues; but before special issues were 
submitted plaintiff timely moved for an instructed verdict against all 
defendants as prayed for. The motion was denied. 
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By answers to certain special issues the jury found: (1) Plaintiff 
did not purchase the note and mortgage from the payee of the note, 
for himself; (2) That when plaintiff paid the owner of the note and 
mortgage, he did so as agent for defendant Smith. There were other 
issues submitted and answered but they relate to defendant McGuire’s 
cross action and need no further mention. 


The trial court entered judgment on the verdict and what he termed 
the “undisputed testimony” in favor of plaintiff against Smith and 
Sheeler for the debt amounting to $232.90, but denied plaintiff a fore- 
closure of the lien against McGuire, and likewise denied all other relief 
prayed for by any party not expressly granted, awarding to McGuire 
his cost as against plaintiff. 

Somerville (plaintiff) has appealed, and assigns two points of error. 
They are (1) Error of the court in refusing to give his requested 
peremptory instruction, and (2) Error of the court in submitting 
special issue No. 2 over his timely objection. 

The pleadings of McGuire definitely raised the question of agency 
between plaintiff and defendant Smith in the transaction between 
them. Agency may be proved by circumstances the same as any 
other material fact. Agency, as a general rule, is a question of law 
based upon the facts as to the acts of the parties involved. In this 
case, there was substantial evidence, which if believed by the jury, 
would tend to establish agency. Plaintiff denied many of those matters 
of fact in evidence which would create the relationship of agency be- 
tween him and Smith, but in this respect the testimony as a whole was 
highly conflicting. 

Because of the conflict in the evidence the trial court did not com- 
mit error in refusing plaintiff’s motion for an instructed verdict. It 
is the settled law in this state that before a court is authorized to 
instruct a verdict for one of the parties the evidence must be such 
that there are no grounds for ordinary minds to reach different con- 
clusions from it. 41 Tex. Jur. 939, sects. 169 and 170; Lee v. Inter- 
national & G. N. R. Co., 89 Tex. 583, 36 S.W. 63. When a motion is 
made for an instructed verdict the trial court will presume to be true 
the evidence of the opposing party, who is entitled to the most favor- 
able construction of the evidence that it will properly bear and to all 
reasonable inferences arising therefrom—that is, all contradictory evi- 
dence is left out of consideration. Burroughs v. Smith, Tex. Civ. App., 
294 S.W. 948, writ refused; Texas Emp. Ins. Ass’n v. Ferguson, Tex. 
Civ. App., 196 S. W. 2d 677, writ refused, no reversible error. 

The holding in Powers v. McKnight, Tex. Civ. App., 73 S.W. 549, 
cited and relied upon by plaintiff, is not in point here. The con- 
troversy in the cited case is rather complicated but a careful reading 





THE BANKING LAW JOURNAL 721 


will distinguish the issues involved from. those before us. Point of 
Error One, complaining because the motion for an instructed verdict 
was refused, is overruled. 

This brings us to a consideration of the second point of error. If 
we are correct in holding that no instructed verdict should have been 
returned in this case, it necessarily follows that there was a controverted 
issue of fact to be determined by the jury. The second point now to 
be considered does involve a highly controverted issue of fact. Com- 
plaint is made of the submission of special issue No. 2, which inquired 
if plaintiff, in paying the note to the then owner, and having it and 
the mortgage assigned to him, was acting as the agent of Carl Smith 
(maker of the note). The answer was “Yes.” Before we refer to 
the testimony on that issue, we note that in response to special issue 
No. 1, the jury found that plaintiff did not purchase the note for him- 
self. No complaint is made here of the submission of that issue and 
its answer. 

If by the acts under which plaintiff claims to have purchased the 
note and mortgage, he was acting as agent for Smith, as found by the 
jury, such acts did not amount to a “purchase” of the obligation. 
Smith was the maker of and the only person liable on the note, and 
when he had his agent to remit the amount due and owing, he did 
not “purchase” his obligation but paid it. Payment of necessity released 
the lien. The legal effect of such transaction must be held to be that 
Smith was indebted to plaintiff for repayment of the moneys so ad- 
vanced for him. Plaintiff’s cause of action then was not on the note, 
but for the amount paid out, which both Smith and Sheeler had agreed 
to pay. Just in this connection we note that plaintiff in fact procured 
judgment against Smith and Sheeler for the unpaid principal of the note, 
interest and attorneys fees provided for therein, but no complaint is 
before us on this account. 

The greater part of the material testimony of plaintiff was to the 
effect that he was not a money lender but a practicing attorney; that 
he had known Smith for several years and had attended to business 
for him of a minor nature; that Smith came to him and told: him of his 
obligation and delinquent installment payments and wanted plaintiff 
to help him out; that plaintiff sent him to several agencies from which 
he might borrow the money or get some one of them to take up his 
obligation. None of the lending agencies would give Smith the relief 
he needed, and plaintiff testified: “I told him (Smith) I would take 
it up for him.” On cross examination he was asked if he ever loaned 
Smith any money, and he said: “. . . I never have loaned him any 
money before.” Again, being asked if Smith came to him as a lawyer, 
he answered: “About this loan.” We would be slow to construe plain- 
tiff’s language contrary to his contentions in this case, especially in view 
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of other portions of his testimony, yet in view of the fact that he is 
an attorney and perhaps weighed his words carefully, a jury might 
have construed it differently. 


The strong inference to be drawn from Smith’s testimony, if he 
did not say it in so many words, is, that he was borrowing the money 
from plaintiff with which to pay the holder of the note and mortgage. 
Smith testified that after plaintiff bought it (perhaps referring to 
the note) “We went out and looked at the box after he bought it, yes 
sir, that is, after I borrowed the money from him to buy it.” Smith 
further testified, “Well, I knew him (plaintiff) and needed the money 
to pay the note off.” In response to a question he again said: “Well, 
he (plaintiff) said he would see if he could help me out, he would try 
to pay it off, loan me the money until such time as I could pay it 
back.” Being asked just what plaintiff did to help him out, Smith said: 
“Well, he loaned me the money, is all I know.” Counsel for McGuire 
repeated Smith’s answer in the form of a question and Smith said “Yes 
sir.” Following this, paraphrasing questions and answers, Smith testi- 
fied: That was the understanding between us; I figured on paying the 
note off with it (the money borrowed); I told him I would pay it back; 
I left it up to him (plaintiff) to handle the matter; I was not sure about 
the way he would handle it. 


It is provided in 10 C. J. S., Bills and Notes, § 449, page 986 (3) in 
substance, that where the agent of the maker of a note takes up the 
obligation with funds furnished by the maker, it will generally operate 
as a payment of the note. 


Plaintiff insists that the evidence does not support the jury finding 
of agency, and cites Bertrand v. Mutual Motor Co., Tex. Civ. App., 
38 S. W. 2d 417, 418, writ refused. In that case a prospective pur- 
chaser of an automobile was driving a car belonging to the Motor 
Company, to determine if he would purchase it. He collided with 
another car and injured Mr. Bertrand, who sued the Motor Company 
upon the theory that the prospective purchaser driving its car was the 
agent of the Motor Company. It was held that the driver was not the 
agent as claimed by plaintiff. The rule was laid down by the court that 
an essential element of agency was lacking in that case, i. e.,.“one person 
acting for and in behalf of another.” It was also held that agency 
necessarily involved the right of control by the principal of the acts of 
the agent. Of course this is very true, yet it cannot be said that the 
relationship of principal and agent is absent if the purported principal 
clothes his agent with power and authority to exercise his own judgment 
in accomplishing a given task assigned by the principal; the principal 
may delegate to the agent certain discretionary matters as to the means 
employed to accomplish the task assigned him. This is better illustrated 
by a principal selecting a foreman over a crew of men to do a piece of 
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work, and while the principal has control over his foreman, yet leaves 
it to such foreman as to how the details are worked out. In such cases 
the foreman is nonetheless an agent, and so long as he is within the 
scope of authority given him, he acts for his principal. 

There was ample evidence of probative value to require the court 
to submit the offending issue number two. In such circumstances the 
jury became the exclusive judges of the credibility of the witnesses and 
the weight to be given their testimony. The jury’s answer indicates 
conclusively that credit was given to the testimony of Smith. We may 
not, if so inclined, substitute our own construction of the testimony for 
that of the jury, unless it should affirmatively appear that the jury’s 
construction was clearly wrong. Texas Cotton Growers Ass’n v. 
McGuffey, Tex. Civ. App., 131 S. W. 2d 771, writ dismissed. We are 
not willing to say such condition existed in this case. 

For reasons stated the points of error are overruled and the judgment 
must be affirmed, and it is so ordered. 


‘Liability of Indorser Where Extension of Time 
For Payment Not Definitely Granted to Maker 


Barnett v. First National Bank in Meridian, Supreme Court of Mississippi, 
29 So. Rep. (2d) 922 


An agreement between the holder of a negotiable instrument and 
the principal debtor which will discharge the party secondarily liable 
must be a valid and binding agreement, and one which presents a 
legal obstacle for the time to the prosecution of an action upon the 
original instrument. The extension must be for a definite and certain 
time, and it must postpone the right to pay, as well as the right to 
demand or enforce payment. 

In the instant case payee bank refused to grant maker the re- 
quested extension of time for payment of the balance due on the note, 
unless indorser assented thereto. The Bank, therefore, never was 
bound not to sue, and indorser was not discharged from his 
liability on note on which this action was brought. 


Action by First National Bank in Meridian against J. W. Barnett 
for balance due on promissory note. From judgment for plaintiff, the 
defendant appeals. 

Judgment affirmed. 

Cecil A. Rogers, of Meridian, for appellant. 

Gibson Witherspoon and Snow & Covington, all of Meridian, for 
appellee. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 691 
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L. A. SMITH, Sr., J—Appellant Barnett was induced by Charles 
E. Walters to endorse his promissory note in the amount of $1,000, paya- 
ble to the appellee fifteen days after date. Walters thereby became 
primarily liable, and, as endorser, appellant secondarily liable. Ap- 
pellee Bank advanced the money on this note, and at the time, its 
President informed appellant that “Mr. Walters wanted to borrow a 
thousand dollars for fifteen days, and he stated you will endorse his 
note... . Mr. Walters has not any credit with the Bank, but we will 
agree to lend him a thousand dollars provided you will endorse the 
note and agree to pay it at maturity in case Mr. Walters does not.” 
This was agreeable to appellant, and Mr. Walters received the money. 
This evidence is important in view of a letter later written by the bank 
president to Mr. Barnett, appellant, after default by Walters in pay- 
ment. 


The note matured, and Walters paid a small part of the amount due, 
and requested an extension on the balance. The same official, through 
whom the bank made the original loan, refused to grant such extension 
without permission of the endorser. This was on June 1, 1945. Mr. 
Barnett did not call at the bank, or in any other way, convey to it, his 
assent to an extension. Mr. Walters made no further payments, and 
on June 19, 1945, the president of the bank wrote the following letter 


to the appellant: 


“Mr. J. W. Barnett “June 19, 1945 
“Vossburg, Miss. 
“Dear Mr. Barnett: 

“With further reference to note dated May 1, due June 1 signed by 
Charles E. Walters Development Company, endorsed by you for $1,000, 
this is to advise that Mr. Walters was in the bank on June 1, the date 
this note matured, and paid $100 and interest, reducing the principal 
to $900.00. He requested an extension to July 1 which we agreed, if 
satisfactory to you, to make. Since the extension time agreed upon 
will expire within the next ten days, we thought you should know about 
the payment made by Mr. Walters so that you could arrange to pay the 
balance on July 1, in accordance with your agreement to the writer 
when you were last in the office, to the effect that you would give us a 
check whenever we requested it. 


“Since things have turned out as they have, we believe it will be to the 
best interest of all concerned for you to take up the note on or before 
July 1. 


“With regards, we are. sie 
Sincerely yours, 


“W. D. Cook, President.” 
“WDC:b 
According to the further undisputed testimony of the president of 
the bank, he exhausted all other means of collection from Mr. Walters 
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and appellant, and upon their refusal to pay the balance, the matter was. 
turned over to the attorneys of the bank, and this suit was brought by 
them in the Circuit Court of Lauderdale County for the amount thus 
past due, plus interest and attorneys’ fees, as provided in the note. 
At the end of all the evidence, without material conflict as to the evi- 
dentiary facts, supra, the court granted appellee a peremptory in- 
struction to the jury to find for it, and judgment was entered accordingly. 

On the appeal here, several assignments of error are directed to 
our attention, but the only one thereof, which we deem merits discussion 
is that “The court erred in not finding that the defendant, J. W. 
Barnett, was discharged as a matter of law.” Appellant argues that the 
letter above set out sustains his contention that Walters, as primary 
maker, was granted an extension on the balance of the note, without 
appellant’s assent as the party secondarily liable therefor. At the trial, 
appellant testified that he had not been in the bank between the time 
of the original negotiation of the loan and the date of the letter. 
It is plain from all of the evidence that the latter makes no such implica- 
tion, and the conversation to which reference therein is made, was the 
one had at the time Mr. Walters received the money. 

The letter specifically stated that Mr. Walters was told an exten- 
sion would be granted only if satisfactory to appellant. This is not 
contradicted in the record. As stated, ante, appellant had not con- 
veyed his assent thereof to the bank, nor did the bank so claim. The 
bank denied the granting of any extension, and the appellant con- 
tends here only that it was granted by operation of law,—not by the 
actual agreement of the appellee bank. Appellant cites Section 161, 
Code 1942, a part of the Negotiable Instruments Law, and contends 
correctly that a person secondarily liable on a negotiable instrument 
is discharged, (quoting from the Statute) “By any agreement binding 
upon the holder to extend the time of payment, or to postpone the 
holder’s right to enforce the instrument, unless made with the assent 
of the party secondarily liable, or unless the right of recourse against 
such party is expressly reserved.” 

Appellee, however, argues that no such agreement was in fact made, 
and that since “the right of recourse against such party (appellant here) 
is expressly reserved,” this statute did not operate to discharge appel- 
lant as a matter of law. However, it is necessary for us to decide one 
precise point only, in order to dispose of this issue. The Negotiable In- 
struments Act provides that there must be an agreement of an extension 
of the time of payment of a negotiable instrument “binding upon the 
holder,” to which the endorser has not assented, in order to discharge 
an endorser from liability thereon. In dealing with the rule here in- 
volved the Supreme Court of Nebraska in Re Estate of George Hoagland 
(Leshara State Bank v. Hoagland), 128 Neb. 219, 258 N.W. 538, 542, 
quoted with approval this announcement of the rule by the Michigan 
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Court in Peninsular Savings Bank v. Hosie, 112 Mich. 351, 70 N.W. 
890, (after adoption of Negotiable Instruments Act): “The acceptance 
by the holder of a past-due promissory note of a new note for the 
amount of the old, with interest, payable ‘on demand after date,’ with 
interest, is not such an extension of time as will release an endorser of the 
old note, since the new note is due and suable immediately.” In other 
words, the holder there had not put itself in a position whereby it could 
not sue immediately for the amount due. Neither did the appellee here 
put itself in a position whereby it could not sue at any time for the 
balance due. 


In 8 AmJur., § 811, Bills and Notes, page 461, it is there declared to 
be “well settled that an agreement between the holder and principal 
debtor which will discharge the party secondarily liable must be a valid 
and binding agreement, and one which presents a legal obstacle for the 
time to the prosecution of an action upon the original instrument... . 
The extension must be for a definite and certain time, and it must post- 
pone the right to pay, as well as the right to demand or enforce pay- 
ment.” See also Commercial Savings Bank of Carroll v. Dunning et al., 
202 Iowa 478, 210 N.W. 599, 59 A.L.R. 983. 

As stated, supra, inasmuch as the bank refused to grant to Mr. Wal- 
ters the requested extension of time for payment of the balance due 
on the note, unless appellant assented thereto, the bank never was 
bound not to sue, and the appellant was not discharged from liability 
as endorser of the note on which this action was brought. We find no 
reversible error in the record of the trial of this case, and the judg- 
ment of the circuit court is, therefore, affirmed. 


Affirmed. 


Purchaser of Negotiable Instrument for Less 
Than Face Value Held Holder in Due Course 


Credit Adjustment Co. v. McCormick, Supreme Court of Oklahoma, 
178 Pac. Rep. (2d) 610 


The purchaser of negotiable paper in due course, and before 
maturity, is under no duty to make inquiry as to the title to such 
paper, fair and regular on its face, nor is he under any duty to in- 
quire into the consideration given for the note, or of the transac- 
tion out of which it arose. He is chargeable with the facts which 
actually come to his knowledge; that is, actual knowledge of a de- 
fect in the title, want of consideration, or such facts as would con- 

- gtitute a defense to the note as between the maker and original payee, 
or actual knowledge of such facts and circumstances as would lead 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 628 
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an honest and fair business man to make further inquiry, and which . 
inquiry. if made, would lead to the discovery of the fraud, defect, 
and defenses. 

Adopting this principle herein expressed to the question in the in- 
stant case, it was held that the mere fact that note was purchased 
for an amount less than its face value, was not of itself sufficient to 
charge the purchaser with notice of existing equities, unless the con- 
sideration was merely nominal. The indorsee, therefore, was held 
to be a purchaser for value and a holder in due course though he 
paid $129.06 for note for principal sum of $198.55. 


Action by the Credit Adjustment Company against B. T. McCormick 
and another on note. Judgment for defendants, and plaintiff appeals. 


Reversed and remanded for a new trial. 


A. C. Markley, of McAlester, for plaintiff in error. 
Gotcher & Gotcher, Paul W. Gotcher, and Willard M. Gotcher, all 
of McAlester, for defendants in error. 


GIBSON, J.—This is an action for a personal judgment on a 
negotiable promissory note brought by the holder as endorsee against 
the makers. The trial court, concluding as a matter of law that there was 
a failure of consideration and that the plaintiff was not a holder in due 
course, directed a verdict for defendants and awarded judgment thereon. 
Plaintiff appealed. 


The only defense involved is an alleged failure of consideration. 
Such defense was available against plaintiff only if it were not a holder 
in due course. 

The note, dated January 22, 1942, and being for the principal sum 
of $198.55, was executed by the defendants as makers to Aviation In- 
dustries Inc., as payee. By the terms thereof the principal amount 
is made payable monthly in eleven equal instalments beginning sixty 
days after date. 

The obligation of the note represents a tuition fee of the maker, 
Howard McCormick, then applicant for enrollment as student in the 
aviation school conducted by the payee. And though there is no reference 
thereto in the note the rights and obligations of the parties thereunder 
are to be construed in connection with the provisions of a written En- 
rollment Application and Matriculation Agreement executed con- 
temporaneously therewith. 


By the terms of said application and agreement said maker, as ap- 
plicant, was required upon examination to meet prescribed require- 
ments as to fitness before the contractual relation of tutor and student 
should be binding upon the Aviation Industries Inc. It is provided 
therein, in substance, that where the applicant is accepted as pupil the 
tuition moneys theretofore paid are not subject to refund, and that 
where any student fails to meet any required test there is reserved to 
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Aviation Industries Inc. the right to refund the tuition paid and cancel 
the enrollment. ’ 

It appears from the evidence the defendant maker did not enter 
upon his duties as student until about a week after the date of said 
note and it was thereafter, under date of February 9, 1942, that the 
examining optometrist declared that his vision was low and that his eyes 
would require attention to bring them to a vision clear enough to do 
much very fine work. It was following this that the student course 
terminated. Whether such termination resulted from a refusal of the 
Aviation Industries Inc. to accept the applicant because of an unfit- 
ness disclosed by said test of from other reasons is not disclosed by the 
evidence. 

The plaintiff as endorsee acquired title to the note by purchase on 
January 29, 1942. The note was one of a number of notes then acquired 
by purchase and the price paid was at the rate of sixty-five cents on 
the dollar and amounted to $129.06 paid for said note. George F. 
Fooshee, secretary, treasurer and manager of the plaintiff, testified that 
there was no relationship between Credit Adjustment Com- 
pany, the plaintiff, and Aviation Industries, Inc. other than 
that of seller and purchaser arising from the _ transaction; 
that plaintiff knew that the note was given for tuition at the Aviation 
Industries Inc. but knew nothing of the circumstances under which 
it was executed and delivered or any circumstances relating to the 
note. There is no other evidence pertinent thereto. The defendants 
sought to elicit testimony from their witness on rebuttal touching a re- 
lationship between the plaintiff and Aviation Industries Inc. Objection 
thereto was sustained by the court. Such proffered testimony, to the 
extent same would charge the plaintiff with knowledge of the defect, if 
any, in payee’s title would have been clearly material. 

The conclusion of the trial court that the plaintiff was not a holder in 
due course can be supported on no other theory than the disparity be- 
tween the face value of the note and the price paid therefor. 

That the price paid is sufficient to make the plaintiff a purchaser 
for value as contemplated of a holder in due course is declared by 
statute, 48 O. S. 1941 § 73, and we have so construed it. Duncan v. 
First Nat. Bank of Healdton, 122 Okl. 58, 251 P. 69. Hence, the court’s 
conclusion to be sustained must depend upon such disparity in price 
giving rise to a presumption that the purchase was not in good faith 
or constitute constructive notice of defect in plaintiffs title. In Cohen v. 
Superior Oil Corporation, 180 Okl. 509, 71 P. 2d 626, 627, (syl.2), we 
said: 

“The purchaser of negotiable paper in due course, and before 
maturity, is under no duty to make inquiry as to the title to such paper, 


fair and regular on its face, nor is he under any duty to inquire into 
the consideration given for the note, or of the transaction out of which 





THE BANKING LAW JOURNAL al 729 
it arose. He is only chargeable with facts which actually Pn to his 
knowledge; that is, actual knowledge of a defect in the title, want of 
consideration, or such facts as would constitute a defense to the note as 
between the maker and original payee, or actual knowledge of such 
facts and circumstances as would lead an honest and fair business man 
to make further inquiry, and which inquiry, if made, would lead to the 
discovery of the fraud, defect, and defense.” 

Adopting that principle therein expressed to the question in the in- 
stant case we hold that the mere fact that a note is purchased for an 
amount less than its face, or that an unusually large discount is accepted, 
is not of itself sufficient to charge the purchaser with notice of existing 
equities, unless the consideration is merely nominal. However, where 
suspicious circumstances otherwise obtain the fact of the inadequacy is 
always a fact to be considered as evidence of bad faith. 


The judgment is reversed and the cause remanded for a new trial. 


Burden of Showing Want or Failure of 
Consideration on Negotiable Instrument 


Murphy v. Osborne, Supreme Court of Arkansas, 200 8S. W. Rep. (2d) 517 


A negotiable instrument is presumed to be based on a valid 
consideration, and the burden of showing want or failure of con- 
sideration is on the defendant when he admits executing the note. 


Action by James Osborne and another against Jim Murphy to 
recover judgment on a note and foreclosure of a realty mortgage se- 
curing the note, wherein the defendant filed a cross-complaint seeking 
cancelation of certain instruments. From a decree in favor of plain- 
tiffs, the defendant appeals. 


Affirmed. 


Kaneaster Hodges, of Newport, for appellant. 
Claude M. Erwin, of Newport, for appellees. 


McFADDIN, J.—From a decree, adjudging a foreclosure and refus- 
ing to cancel certain instruments, appellant prosecutes this appeal. 

On November 8, 1944, the appellant, Jim Murphy, executed a note 
to the appellees James and John Osborne for $1,000 due October 15, 
1945, and secured by a mortgage on forty acres of land. The mort- 
gage was duly acknowledged and recorded. On November 1, 1945, the 
note being past due and unpaid, the Osbornes filed this suit for judg- 
ment and foreclosure. Murphy filed an answer and cross complaint: 
(1) He admitted executing the note and mortgage but claimed he had 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § $52 
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received only $100 instead of $1000; he offered to confess judgment for 
$100 and interest, and pleaded failure of consideration for the re- 
maining $900; (2) by wey of cross complaint he listed several other 
instruments (a deed and some mortgages) shown by the record in the 
Circuit Clerk’s Office to have been executed by him to the Osbornes; 
and he claimed these were all fraudulent and should be cancelled. The 
Chancery Court rendered a decree in favor of the Osbornes; and Murphy 
has appealed. 

The evidence in this case is as sharply contradictory as is imaginable. 
Either the appellees have grossly swindled the appellant or he is trying to 
use his age and professed ignorance to defraud the appellees. If neither 
of these conclusions is correct, then the parties must have had many 
dealings which they would not admit at the trial. We agree with the 
Chancery Court in the statement that the full truth may never be 
known about the dealings between the parties in this case. But the 
law has certain well-established rules which are used to weigh the evi- 
dence and reach the result in a case such as this, both in the lower court 
and in this court on appeal. We proceed, therefore, to apply these rules 
to this case. 

I. The Burden Was on Murphy to Defeat the Note. Murphy ad- 
mitted signing the $1,000 note sued on. Section 10182, Pope’s Digest, 


says “Every negotiable instrument is deemed prima facie to have been 


” 
. 


executed for a valuable consideration. . Even though the above 
section comes to us from Section 24 of the Uniform Negotiable In- 
struments Law, adopted by Act No. 81 of 1913, it is declaratory of what 
has been the law in Arkansas ever since Statehood. Gage v. Melton, 1 
Ark. 224, holds that (a) negotiable instrument is presumed to be based 
on a valid consideration, and (b) the burden of showing want or failure 
of consideration is on the defendant when he admits executing the note. 
The scores of cases affirming and following that case are collected in Vol. 
$ West’s Arkansas Digest, Bills and Notes, 493. So, when Murphy 
admitted executing the note, the law placed on him the burden to prove 
failure of consideration of the $900 as he claimed. 

With all the conflicting evidence, we are unable to say that Murphy 
discharged that burden in the trial court. Some circumstances support 
Murphy, while others strongly belie his words and indicate the con- 
trary to be true. It would serve no useful purpose to review all the 
evidence. It is sufficient to announce our conclusion: which is, that 
Murphy failed to prove failure of consideration of $900 on the note. 
He failed to prove this by even a mere preponderance of the evidence, 
which he claims is the applicable rule. Certainly, he wholly failed in 
the burden on him to offer “clear, cogent and convincing evidence” to 
have the deeds and mortgages cancelled; and that, undoubtedly, is the 
applicable rule in a case seeking cancellation of deeds and mortgages 
such as Murphy sought by his cross complaint in this case. See the 
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many cases collected in Vol. 4 West’s Arkansas Digest, Cancellation of 
Instruments, 47. 


II. The Finding of the Chancery Court Will Not Be Reversed on 
Appeal Unless Such Finding Is Against the Preponderance of the Evi- 
dence. Some of the scores of cases recognizing and reiterating this long 
established rule are collected in Vol. 2 West’s Arkansas Digest, Appeal 
and Error, 1009. In the case at bar the chancellor saw each witness 
when he testified. The chancellor observed the demeanor on the wit- 
ness stand, the inflection in the voice, and the hesitancy or rapidity 
of the words flowing from the mouth of the witness. The chancellor thus 
had an opportunity to see more than the mere words on the printed 
page which alone, come to this court. With the testimony in this 
case in hopeless conflict, we cannot say that the Chancery Court de- 
cided against the preponderance of the evidence. 


Affirmed. 


(Presumption of Joint Tenancy in Bank Account 


Gaylord v. Gaylord, Supreme Court, 68 N. Y. Supp. (2d) 514 


Where funds were deposited in a bank to the joint account of 
plaintiff and defendant, and U. S. Government bonds were issued in 
the names of both parties, it was held that a presumption of joint 
tenancy was created as to the bank account, such presumption, 
however, being rebuttable; as to the bonds the fact that defendant 
caused them to be issued in both names did not create a joint tenancy 
in the strict sense. 


Action for conversion of bank deposit and government bonds by 
Marion Leedom Gaylord against Sherwood B. Gaylord, wherein the 
plaintiff filed a motion to have the court treat the answer as a nullity and 
give judgment to the plaintiff. From an order denying the motion, the 
plaintiff appeals. 


Order affirmed. 
Before Hill, J. J., and Heffernan, Brewster, Foster and Russell, JJ. 


Richmond D. Moot, of Schenectady, for appellant. 
Archibald C. Wemple, of Schenectady, for respondent. 


PER CURIAM.—Appeal from an order of the Supreme Court, 
Schenectady County Special Term, which denied a motion by plaintiff 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 487 
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to have the Court treat the answer herein as a nullity and give judgment 
to plaintiff as demanded in the complaint. 

The action is for alleged conversion, and relates to funds, formerly 
deposited in a bank to the joint account of plaintiff and defendant, and 
to U. S. Government bonds issued in the names of both parties. The 
answer denies that plaintiff is entitled to the possession of any part of 
such property and alleges affirmatively that defendant is the owner 
thereof. 

So far as this motion on the pleadings is concerned, the most 
that can be said for plaintiff’s case is that a presumption of joint tenancy 
was created as to the bank account. This presumption, however, may 
be rebutted. Banking Law, § 134, subd. 3; In re Juedel’s Will, 280 N.Y. 
37, 19 N.E.2d 671. The rule is substantially the same as that applied 
to savings banks. Moskowitz v. Marrow, 251 N.Y. 380, 167 N.E. 506, 
66 A.L.R. 870; Matter of Witter’s Will, 270 App. Div. 447, 60 N.Y.S.2d 
606. As to the bonds the fact that defendant caused them to be issued 
in both names did not create a joint tenancy in the strict sense. Matter 
of Kane’s Estate, 247 N.Y. 219, 160 N.E. 17. Further proof is neces- 
sary to establish present ownership on the part of the plaintiff. 

The motion was properly denied. 

Order affirmed, without costs. 


Consideration Passing to Accommodated Party 
Sufficient to Sustain Note Against 
Accommodation Maker 


First State Bank of Hope v. Borglum, Supreme Court of North Dakota, 
27 N. W. Rep. (2nd) 230 


In an action brought by a holder for value upon an accommoda- 
tion note, the consideration which passed to the accommodated party 
is sufficient to sustain the accommodation maker’s promise to pay. 

In the instant case payee bank gave full value for the note and 
the party intended to be accommodated received the full amount 
thereof. The consideration which passed to the accommodated party 
is sufficient to sustain the note as against the accommodation maker. 


Action by First State Bank of Hope, a corporation, against Hanna 
Stevens Borglum to foreclose a pledge given as security for a promissory 
note. From a judgment for plaintiff and order denying a new trial, 
defendant appeals. 


Judgment affirmed. 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 342 
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A. E. Dolezal, of Hope, and Wattam, Vogel & Vogel, of Fargo, for 
plaintiff and respondent. 


Chas. H. Shafer, of Hillsboro, for defendant and applicant. 


BURKE, J.—This is an action to foreclose a pledge given as security 
for the payment of a promissory note. Plaintiff’s complaint is in the 
form usual in such actions. In her answer defendant denied that she 
executed the specific note and pledge agreement upon which the suit 
is based and she alleged that if the plaintiff was the holder of the in- 
struments described in the complaint, that such instruments had been 
obtained from her by fraud and without consideration. The trial 
court found in favor of the plaintiff and judgment was entered decreeing 
that there was due and owing from the defendant to the plaintiff upon 
the note described in the complaint the sum of $1,444.16 and directing 
the sale of pledged securities sufficient to satisfy such indebtedness. A 
motion for a new trial, thereafter made, was denied by the trial court. 
This appeal is from the judgment and from the order denying a new 
trial. A trial de novo is demanded in this court. 


The defendant, Mrs. Borglum, is one of three daughters of Andrew H. 
Stavens, deceased. Mr. Stavens died in January 1934, leaving an estate 
which consisted, in a large part, of equities in encumbered real property. 
M. S. Awes, husband of Louise Stavens, and brother-in-law of the de- 
fendant, was the manager of the property of the Stavens’ estate. 


According to plaintiff’s version of the facts, M. S. Awes sought a loan 
from the plaintiff bank shortly before November 12, 1936, for the pur- 
pose of paying obligations of the Stavens’ estate. The bank would not 
make the loan upon Mr. Awes’ signature alone but agreed to make it 
“if certain conditions were met.” The bank furnished Mr. Awes with 
a blank note and a form of pledge agreement which he took to Mrs. 
Borglum. At the time he presented the instruments to Mrs. Borglum 
for signature, they were complete in all other respects. That is to say, 
the note was dated Nov. 12, 1936, it was for $1,400 payable to the plain- 
tiff bank on March 15, after date with interest at 7 per cent per annum, 
and the pledge agreement dated the same day contained a.description of 
all shares of defendant’s stock which were being pledged and in addition 
a description of certain notes belonging to M. S. Awes. After the instru- 
ments were signed by Mrs. Borglum, Awes delivered them to the plaintiff - 
bank. He guaranteed payment of the note by endorsing it as follows: 
“For value received, I hereby guarantee the payment of the within note 
at maturity or any time thereafter, and hereby agree and consent to 
all the stipulations contained therein.” The bank thereupon completed 
the loan by crediting Mr. Awes’ personal account with the sum of $1400. 
This entire sum was thereafter expended by Mr. Awes in payment of 
obligations of the Stavens’ estate. The note bears some twenty endorse- 
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ments of payments of principal and interest, commencing with Decem- 
ber 2, 1986 and ending with September 9, 1941. These payments reduced 
the principal of the note to $969.28 and paid the interest to November 
7, 1988. None of these payments was made by the defendant. For the 
most part they were from collections made on notes deposited by Mr. 
Awes as collateral. 


There are very few points, however, at which defendant’s version of 
the facts agree with that of the plaintiff. She admitted that she signed 
the note and pledge agreement but there the accord ends. Defendant 
stated that she came to visit her brother-in-law and sister Mr. and Mrs. 
Awes, at the home farm near Hatton on the occasion of their twenty- 
fifth wedding anniversary on June 26, 1938. On the following morning 
Mr. Awes attempted to persuade the two sisters to borrow some money 
to take care of obligations of the Stavens’ estate. They dissented. The 
conversation was interrupted when Mr. Awes left to take his father and 
brother to the railroad station. In the afternoon Mr. Awes came in in 
a hurry. He said, “On my way to Fargo today, I came by the Mapleton 
farm, and the Chesley Lumber Company men were tearing down the 
granary on the farm. I stopped the carpenters for two hours, and if I 
could get the money to the bank at Hope and have it wired to Fargo 
within two hours they wouldn’t take down any more of the granary.” 
Thereafter against her judgment and over her protests, he persuaded 
her to agree to pledge ten shares of bank stock in order to secure a loan 
to save the granary. Mr. Awes then produced a blank note and a blank 
pledge agreement which he asked her to sign, stating that there wasn’t 
time to fill them out because he had to get to the bank at Hope in 
twenty or thirty minutes. She signed the instruments in blank but told 
him that he could have $500 or at most $600. Thereafter Mrs. Borglum 
gave the matter no attention until October 1941, when she called at the 
bank at Hope for her bank stock. Mr. Pederson, cashier of the bank, 
told her that she could not have her certificate because there was still 
something against it. He produced the note and pledge agreement and 
she was “shocked and stunned” to learn that the note was for $1,400 and 
that in addition to the bank stock, twenty shares of telephone company 
stock had also been included in the pledge agreement. 


Although Mrs. Borglum was very positive in all her statements, the 
trial court found that her memory of the transaction in question was 
inaccurate. He found that on November 12, 1936 she did execute a 
note for $1,400 payable to the plaintiff bank and that at the same time 
and as a part of the same transaction she executed a collateral agree- 
ment pledging 10 shares of bank stock and 20 shares of telephone stock 
as security for the payment of the note. He also found that the entire 
proceeds of the loan were expended by Mr. Awes for the benefit of Mrs. 
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Borglum and her sisters, in an attempt to save the equities in properties 
to which they were the heirs. 

We think the evidence amply sustains the trial court’s findings. Mrs. 
Borglum was most positive in her testimony as to the date upon which 
she signed the note. Upon that question it is very clear that her memory 
is inaccurate. She fixed the date as June 27 1938. The note is dated 
November 12, 1986. On its face it shows twenty separate payments of 
principal or interest, eighteen of which were made prior to the date on 
which she claims the note was signed. She stated that the purpose of 
the loan was to save a granary on the Mapleton farm. The records 
show conclusively that complete and final settlement with the Chesley 
Lumber Company for this granary was made on July 15, 1936. Further- 
more, while we do not question that Mrs. Borglum is relating the facts 
in accordance with her memory, we find it exceedingly difficult to be- 
lieve, either that Mr. Awes would tell her what she relates he told her 
in connection with the loan, or if he did, that she would believe him. 
If we accept the story literally, we would have to believe that Mr. Awes 
left the Hatton farm sometime in the morning of June 27, 1938, took his 
father and brother to the railroad station and then drove some 70 miles to 
Mapleton. There he made arrangements with the workmen to discon- 
tinue destruction of a granary for two hours to give him time to raise 
the money to pay for it. He allowed two hours time to drive 13 miles 
to Fargo, 80 miles back to Hatton, make arrangements with Mrs. Borg- 
lum for the loan, then drive 40 miles from Hatton to Hope, complete 
the loan with the bank there, wire the proceeds to Fargo and have the 
Chesley Lumber Company, after receiving its money, notify its work- 
men 18 miles away at Mapleton. Mrs. Borglum’s testimony with respect 
to her endorsement of the telephone stock and her explanation of why 
she never missed it from her files, is unsatisfactory. She said she en- 
dorsed the certificate to keep it up to date, and that she didn’t miss 
it because she never looked in the file where it was kept, although she 
and her husband moved to California in 1989. If her account in this 
regard is true, she is a person who gave minimum attention to business 
transactions. 

Upon the whole record we are satisfied that Mrs. Borglum is con- 
fused, that in her recollection she has intermingled elements of other 
transactions. Mr. Awes had been manager of the Stavens’ properties 
during Mr. Stavens’ lifetime, he continued as such after Stavens’ death. 
The estate was heavily burdened and there were many transactions with 
its creditors in which the heirs participated. In this connection it is 
noteworthy that the amount of $600 mentioned by Mrs. Borglum was 
the precise amount of the settlement for the granary on the Mapleton 
farm, although the settlement was not made at the time she fixed. It 
is true, as Mrs. Borglum states, that she received none of the proceeds 
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of the note and that no consideration passed to her directly at the time 
of the transaction. She was, however, an accommodation maker. The 
payee plaintiff gave full value for the note and the party intended to be 
accommodated received full amount thereof. The consideration which 
passed to the accommodated party is sufficient to sustain the note as 
against the accommodation maker. First National Holding Co. of 
Lisbon v. Moore, 60 N.D. 27, 232 N.W. 310; Sec. 41-0306, R.C. 1943. 

In the decision in this case the trial court also found that the payee 
bank was a “holder in due course” and that defendant’s defenses were 
barred by estoppel. Error is specified upon both holdings. Since we have 
found against the defendant upon the facts, an expression of our opinion 
upon the other questions raised would be merely obiter. 


The judgment of the trial court is affirmed. 


Delivery of Savings Bank Book With Intent 
To Make Gift 


Borthwick v. Skurzynski, Court of Chancery of New Jersey, 52 Atl. 
Rep. (2nd) 443 


The delivery of a savings bank book with the intent to make a 
gift of the deposit therein recorded, whereby the donor relinquishes 
the dominion and control of the account, transfers title to the fund. 

The circumstances in the instant case indicate a valid gift causa 
mortis. It was made in view of the donor’s impending death, which 
occurred two days after he delivered the books showing the bank 
accounts. The donor at the time of the transaction was competent. 
The uncontradicted evidence shows that it was his intention to make 
a gift and that there was an actual, unequivocal and complete gift 
by the decedent in his lifetime by which he wholly divested himself 
of the dominion and control of the two bank accounts, and that the 
complainant accepted it. 


Suit in equity by Mary Borthwick against Michael Skurzynski, as 
administrator of the estate of Boleslaw Skurzynski, deceased, for two 
savings bank accounts alleged to have been given complainant by 
decedent. 


Decree for complainant advised. 


Pierson & Brand, of Hoboken (Alfred D’Auria, of Jersey City, of 
counsel), for complainant. 


James D. Connell, of Hoboken, for defendant. 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 8§ 600, 601 
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EGAN, V.C.—The complainant claims two savings bank accounts . 
through a gift causa mortis made by the defendant’s decedent on April 
11, 1945, during his last illness; one account being for $2,950, shown by 
book No. 1,837,272, in the Bank for Savings in the City of New York, 
and the other for $3,000 shown by book No. 667,212, in the Williamsburg 
Savings Bank, located in the same city. (Exhibits C-2 and C-3.) 


The decedent, Boleslaw Skurzynski, died on or about April 13, 1945. 
For approximately five years prior to his death he rented a furnished 
room from the complainant at 134 Garden Street, Hoboken, New Jersey. 


On or about April 11, 1945, the complainant summoned Dr. Humbert 
Granelli to render medical aid to the decedent. The doctor visited the 
decedent in the complainant’s home and after examining him ordered 
his removal to Saint Mary’s Hospital in the City of Hoboken, where 
the decedent died two days later. His ailment was diagnosed as chronic 
prostatitis. Dr. Granelli testified, when asked if the decedent were in 
imminent danger of death at that time (Test. p. 9): “I would say he 
was a very sick man, yes.” The hospital records support the doctor’s 
testimony. 

Giulio Mastro Pasqua in behalf of complainant, testified he occupied 
a room adjoining the decedent’s at 134 Garden Street, Hoboken, New 
Jersey; that he was acquainted with the decedent for approximately 
sixteen years; that he and the decedent had been employed by the same 
concern for approximately ten to fifteen years; that they resided in 
complainant’s apartment for approximately five years preceding the de- 
cedent’s death; that the complainant had prepared meals at different 
times for the decedent and had taken care of him in his last illness; and 
that the decedent during his last illness, in his presence, handed two 
bank books to the complainant declaring, “Here is two books; I give them 
to you. If anything happens to me, you can have this two books for 
yourself.” (Test. p. 9.) When asked where the decedent took the books 
from, he said: “He had them in his hands. I went into the room and 
saw the lady. The door was open, and I stepped inside and said, How 
de you feel Pete?” He say, ‘I feel a little bit better.’ This lady is talk- 
ing to him, and he had the books in his hands and he gave them to the 
landlady and he said, ‘I give them to you. If anything happens to me, 
have these for yourself.’ ” 

The witness identified the bank books Exhibits C-2 and C-3. He 
further testified that the complainant was doing the cooking and wash- 
ing for the decedent, and he said: “I know that because I see her... . 
This fellow was sick in bed and nobody attended to him but the land- 
lady.” (Test. p. 11.) 


The day following the decedent’s death, a search was made of his 
effects in the complainant’s home by police lieutenant, Ambrose Ryan, 
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of the Hoboken Police Department. Ryan found seven bank books 
representing total deposits of approximately $13,000 belonging to the 
decedent, but not the above-mentioned two bank books (Exhibits C-2 
and C-3). 

On behalf of the complainant it is contended that she acquired the 
bank books from the decedent as a valid gift causa mortis; that when 
the gift was made the decedent was in the last stages of a fatal illness; 
that the gift was voluntarily made by the donor whose death was im- 
minent; that the transfer of the accounts was made with a donative 
intent; that the subject of the gift effectually stripped the donor of all 
dominion and control over the same; and that she the donee accepted it. 


The testimony of the complainant’s witness, Giulio Mastro Pasqua, 
stands uncontradicted. Weiss v. Fenwick, 111 N.J.Eq. 385, 162 A. 609. 


I am satisfied that the circumstances in the instant case indicate a 
valid gift causa mortis. It was made in view of the donor’s impending 
death, which occurred two days after he delivered the books showing the 
bank accounts. Weiss v. Fenwick, supra. 

The donor at the time of the transaction was competent. The un- 
contradicted evidence shows that it was his intention to make a gift 
and that there was an actual, unequivocal and complete gift by the 
decedent in his lifetime by which he wholly divested himself of the 
dominion and control of the two accounts, and that the complainant 
accepted it. 

A donatio causa mortis is to be distinguished from one that is inter 
vivos by its revocable nature. The former may be revoked by the donor, 
while the latter type of gift is irrevocable. While a donatio causa mortis 
is absolute in form and there is a complete delivery to the donee, the 
transaction, as our court of appeals has said, is inchoate, and the prop- 
erty remains in the donor until his death. The recovery of the donor 
from his illness which existed at the time of the gift will of itself operate 
as a revocation. Weiss v. Fenwick, supra. 


Our cases hold that the delivery of a savings bank book with the 
intent to make a gift of the deposit therein recorded, whereby the donor 
relinquishes the dominion and control of the account, transfers title to 
the fund. Van Wagenen v. Bonnot, 72 N.J.Eq. 143, 65 A. 239; Laing v. 
Durand, 84 N.J.Eq. 404, 93 A. 884; Madison Trust Co. v. Allen, 105 
NJ.Eq. 230, 147 A. 546, affirmed 107 N.J.Eq. 183, 151 A. 906; Rush v. 
Rush, 188 N.J.Eq. 611, 49 A.2nd 238. 


I shall advise a decree to conform with the views above expressed. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Pro-rata Division of Residue 


Hainer v. Rhodes, Illinois Appellate Court, No. 10, 105. 


Testator’s will provided as follows: “All the rest, residue and re- 
mainder of my estate, both real and personal, of whatsoever the same 
shall consist and wherever the same may be located, including all 
legacies that may lapse, I give, devise and bequeath in pro-rata shares 
to all of the legatees named in the eight clause herein, share and share 
alike, to be distributed to them in cash in equal proportions and I 
direct that if any of said legatees should not be living at the time of 
my death, then only those that are surviving at the time of my death 
shall take the property in this clause of my will in equal shares.” 


The court refused to hold that this clause provides for a distribution 
among the legatees in proportion to the bequests therein given them. 
The language that the residuary is given “pro-rata” to all the legatees 
named in the eight clause herein, share and share alike, to be distributed 
to them in cash in equal proportions, means just what it says, and 
while the words “pro-rata” are sometimes used when standing alone 
in the sense claimed, when used with the other language above quoted, 
they do not have the effect of changing the equal division intended. 


Charitable Trust 


Girard Trust Company v. The Rector, Wardens and Vestrymen of St. Anne’s 
Protestant Episcopal Church, Delaware Chancery Court 


Testator left his residuary estate in trust under the following 
provision: “All the rest, residue and remainder of my estate of what- 
soever kind, whether real, personal or mixed and wheresoever situate 
and whether now owned or hereafter acquired by me, I give, devise, 
bequeath, limit. and appoint unto said Girard Trust Company, and 
unto its successors and assigns, in trust, nevertheless, to hold, manage, 
rent, invest, reinvest and keep the same invested in such investments 
as trustee in its wise discretion shall deem proper, not limiting trustee 
to what are known as legal investments, and to accumulate the income 
therefrom until. in the opinion of trustee, a sufficient amount has been 
accumulated, both as to principal and income to build a small Chapel 


740 
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of Ease and a Parish House in connection with St. Anne’s Protestant 
Episcopal Church at Middletown, Delaware, whereupon the corpus or 
principal of my said residuary estate, together with the accumulation 
thereon, shall be paid over for the erection of such Chapel and Parish 
House.” 

The trust was held a charitable one, not contingent, and was not 
subject to the rule against perpetuities, nor was the period of time for 
accumulation of income unreasonable. The court concluded that the 
testator, in using the words “to build” and “erection” in connection 
with a chapel and parish house he desired constructed, intended to 
provide not only for the construction of the buildings but also for their 
maintenance. 


Vested Remainder 


Estate of Ziegler, Pennsylvania Supreme Court, No. 23 

The remainder interests created by testator’s provision that if his 
granddaughter, “Daughter of my deceased son,” should “die without 
children in such case all the money she drew out of my estate shall 
fall back to my children now living or their lawful heirs,” were held 
to be vested remainders to a class, testator’s five surviving children 
and the daughter of his deceased son. The word “children” was used 
to mean “issue” so that the remainder vested in the issue at the moment 
of birth. Therefore, upon the death of the granddaughter, her surviv- 
ing daughter shared in the remainder of the estate. 


Payments to Testator’s Daughter Out of Corporate Earnings 


Leyendecker v. Leyendecker, New Jersey Chancery Court, No. 148-208 


Testator’s will provided as follows: “Upon the death of my said 
wife, I give, devise and bequeath unto my daughter, Josephine Leyen- 
decker, for and during the term of her natural life, my home and the 
grounds surrounding it and the free use thereof, and it is my desire 
that all the expenses connected with the maintenance of the said home 
be borne by the Company (testator’s corporation or business) before 
distribution of any dividends, and it is my further desire that the sum 
of $60.00 per week be paid to my said daughter from the profits of the 
said Company before distribution of dividends upon stock or other- 
wise, and said $60.00 is to be in addition to any earnings on stock which 
may be held by my said daughter.” 

It was held that testator’s daughter was entitled to have the home- 
stead, upon which she lived, maintained out of estate funds and to pay- 
ment of the entire $60.00 per week before testator’s other children took 
any dividends or profits out of the corporation. 
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Trustee’s Commissions Where Value of Trust Property Increases 


Appleby v. Appleby, New Jersey Chancery Court, No. 108-616 


Where real estate inventoried at $316,000 increased in value to 
$500,000 over a period of eleven years, such increase not resulting from 
the services of the trustee who, during that period collected substantial 
commissions on income, a commission on corpus at the rate of 242% 
is adequate compensation. 

New Jersey statute provides that on estates the value of which 
exceeds $50,000 the commission paid to a trustee or other fiduciary 
on corpus shall not exceed 5%, but the actual rate at which such com- 
missions are calculated is discretionary with the court. Where the 
account shows a substantial increase in value of the corpus, which is 
not attributable to the effects of the fiduciary, the rate of commission 
should be lower than if calculated on inventory values. Where the 
corpus of the estate consists solely of real estate involving merely real 
estate management producing substantial rental income on which the 
trustee is paid a 5% commission pursuant to statute without court 
order, that circumstance should be considered in fixing the rate of 
commission on corpus. 


Trustee’s Sale of Real Estate to Attorney 


Presbyterian Church of Flemington, New Jersey v. Plainfield Trust 
Company, New Jersey Chancery Court, No. 147, 528 


The controversial issue in the instant case is whether the principle 
which prohibits a fiduciary from directly or indirectly purchasing the 
trust property at his own sale, extends to the fiduciary’s attorney, even 
though the transaction was conducted in good faith and the purchase 
price was reasonably adequate. The court is of the opinion that it does. 
If executors and trustees assume the fiduciary duty to represent and 
defend the interests of all beneficiaries, then their chosen attorneys, 
retained to aid them in that pursuit, accept precisely the same obliga- 
tory fidelity to those having an interest in the administration of the 
estate. 


Investment Powers of Trustees 


Estate of Wolfsheim, New York Surrogate’s Court, 117 N. Y. L. J. 1617 


Testator’s will empowered the trustees to “purchase with the funds 
of the trusts only such high-grade bonds and high-grade preferred 
stocks the type of which are currently listed in Moody’s Investment 
Service as ‘a’, ‘aa’, or ‘aaa’, or such high-grade bonds correspondingly 
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or similarly rated by an investment service of equal standing as Moody’s 
Investment Service, even though the same may not be legal for in- 
vestments by trustees.” It was held that this provision did not 
authorize the trustees to purchase high-grade preferred stocks which are 
not listed in Moody’s Investment Service but are listed elsewhere, even 
though Moody’s Investment Service stock rating was discontinued. 
However, as to the bonds, the trustees may purchase those listed in a 
similar rating service upon the discontinuance of Moody’s rating. 


Delay in Distribution by Administrator 


Estate of Brown, Delaware Orphan’s Court, March 15, 1947 


An administrator should ordinarily use such reasonable diligence 
and dispatch in settling and distributing the personal estate of a de- 
ceased as the circumstances permit. If after the expiration of one 
year the administrator through culpable negligence or bad faith un- 
reasonably delays the final settlement and distributions of the estate 
much longer than the circumstances require, he will sometimes be 
charged with interest on the appropriate part of any moneys in hand 
from the time when distribution should have been made. 

In this case the administrator did not definitely know what portion 
of the distributive shares of an estate would be needed for the payment 
of outstanding costs, charges and claims against the estate. He had the 
right, therefore, to be cautious in distributing the estate and to rely 
on the statute providing for refunding bonds to be given by the dis- 
tributees; but when the distributees caused a delay in the distribution 
of the estate by refusing to give the bond, the administrator was not to 
be charged with the interest on the shares for such delay in the distri- 
bution thereof. 


Invasion of Principal for Secondary Life Beneficiary 


In re Central Hanover Bank & Trust Co., New York Supreme Court, 
117 N. Y. L. J. 1174 


The trust indenture involved herein grants to the trustee the dis- 
cretion to invade the principal in case of emergency and a judicial in- 
terpretation is asked as to whether this power applies to a secondary 
trust. The grantor created the trust authorizing the trustee to pay all 
of the net annual income to the grantor for life and upon her death one- 
third of the principal is to be retained in trust for the life of the grantor’s 
daughter. The grantor died in 1932 and the trustee retained the one- 
third of the principal remaining in trust for the grantor’s daughter. The 
declaration of trust provides: “The trustee may (but shall not be 
required so to do, except in its sole discretion) from time to time pay 





744 THE BANKING LAW JOURNAL 


over to the life beneficiary of the trust, upon his or her written request, 
in case of emergency, any portion of the principal of the trust estate 
which the trustee may deem necessary, in addition to the income, and 
the written receipt of such beneficiary therefor shall be absolute protec- 
tion to the trustee and a discharge from all further accountability in 
respect to any payment or payments so made.” The secondary life benefi- 
ciary (grantor’s daughter) requested the trustee to invade the principal 
of the trust for her benefit, on the ground that an emergency exists. 
The trustee is uncertain whether the provision in the trust applies to the 
secondary life beneficiary. 

It was held that the authority of the trustee extended to invasion 
of the corpus for the benefit of the secondary life beneficiary of the 
trust because the creator of the trust, primary life beneficiary, referred to 
herself throughout the trust instrument as the “grantor” and not as 
“life beneficiary,” and furthermore, because the grantor had reserved 
to herself the right to revoke, or alter or amend the trust in any way 
and to any extent that might to her seem desirable, thereby removing 
the necessity of having a provision for the trustee’s invasion of corpus 
for her own benefit. 


Distribution of Trust Corpus 


Estate of Woodward, New York Surrogate’s Court, 117 N. Y. L. J. 1359 


Testatrix’ will provided that “on the death of my said cousin Adele 
Dorland (life tenant of the trust) leaving no issue her surviving, then 
I devise said remaining seventh (the trust corpus) equally to the 
survivors of my said cousins before mentioned (as outright devisees) and 
the issue, if any, of those who have died, per stirpes and not per capita. 
It was held that upon the death of the life tenant of the trust, without 
issue her surviving, the corpus of the trust was distributable to those 
of her cousins or the surviving issue of those of her cousins who survived 
the life tenant, pursuant to the provision in the testatrix’ will. 


Ademption of Bequest by Retirement of Stock 


Estate of Jay, New York Surrogate’s Court, 117 N. Y. L. J. 1665 


In 1941, while testatrix was the owner of preferred stock in a certain 
corporation, she executed a will bequeathing such stock in trust for the 
life benefit of her sister, with remainder to a niece. The will provided: 
“In the event the said stock or part thereof should be redeemed, re- 
tired in whole or in part, or in the event my executors and trustees here- 
inafter named should deem it advisable to sell or dispose of same, then 
I direct my said executors and trustees to reinvest the same in such 
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securities as may be legal investments, but it is my will that said 
stock shall not be sold or disposed of voluntarily by my executors 
and trustees without the consent of my niece. In 1945, during the life- 
time of the testatrix, the corporation redeemed its preferred stock, and 
the testatrix received in cash the entire redemption value, part of which 
she reinvested in common stock of the corporation. She died without 
making any change in her will. It was held that the bequest of the 
specified shares of preferred stock in the corporation was adeemed by 
the retirement of the stock during the lifetime of the testatrix, and 
no rights accrued to the legatee. 


Contingent Interest in Trust 


Robinson v. Russell, Michigan Supreme Court, No. 74 


Trust provisions of will provided that the trustees shall pay the 
principal of the trust to testator’s son “at any time satisfactory, suffi- 
cient and convincing proof shall be made to said trustees that he is ab- 
solutely free and exempt from any habitual use of wine, spirits, malt or 
other alcoholic beverages or from opium, chloral, cocaine and/or other 
narcotic drugs. The decision of my said trustees therein shall be final 
upon each occasion they shall pass upon said question. 

It was held that non-action on the part of the trustees for a period 
of thirteen years prior to the son’s death and after commencement of 
the trust, as to the son’s claimed freedom from liquor and drug habits 
constituted the final decision of the trustees as to the son’s right to 
receive the trust principal and must be held to be evidence that they 
did not consider the son free from those habits. Therefore, upon his 
death, his interest having been contingent and the contingency not 


having happened, his wife did not become entitled to any portion of 
the fund. 


Executor’s Fiduciary Duty 


Estate of Rees, New York Surrogate’s Court, 117 N. Y. L. J. 1513 


Executors of an estate were in a fiduciary relation to the beneficiaries 
and in this case were aware that the residence abroad of all the 
beneficiaries with whom they dealt made it impossible in a practical 
sense for any beneficiary to obtain at first hand information about the 
estate affairs. In such a situation any acquisition of the shares of the 
beneficiaries by one of the fiduciaries must be dealt with as presump- 
tively void unless affirmative proof is made by the fiduciaries that 
they acted in good faith, that they volunteered to the beneficiaries every 
bit of information which personal inquiry by the beneficiaries would 
have disclosed, and that their dealings with each beneficiary was in 
every instance aboveboard: 
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Revocation of Will by Tearing of Seal, Ribbon and Cover 


Estate of Thompson, New York Surrogate’s Court, 117 N. Y. L. J. 1359 


This case held that the integrity of the testamentary as it was ex- 
ecuted by deceased was destroyed by her act in tearing off the seal, the 
binding ribbon and the top portions of the sheets comprising the pages 
of the will and the cover of it. But because of the lack of recent 
authoritative appellate decisions in this state on the point here under 
consideration the court deems it appropriate to do no_ more in the 
present case than to say that in the circumstances present in this record 
it finds that this testamentary instrument was “torn” within the mean- 
ing of section 34 of Decedent Estate Law and that the tearing evidenced 
by the condition of the instrument was sufficient to revoke the will 
provided it was done by deceased with that intent and to accomplish 
that purpose. Such intent and purpose are also found by the court 
from the facts in this record. 


Enforceability of Trust Beneficiaries’ Agreement as to Allocation 
of Stock Dividends 


Burden v. Colorado National Bank, Colorado Supreme Court, No. 15581 


Plaintiff, as life tenant under a trust created by her father’s will, 
brought suit against the trustee to require it to carry out the terms of an 
agreement executed between her and her three children, as remainder- 
men, under which stock dividends were to be allocated to income rather 
than to the trust principal. The trustee had treated the stock dividends 
in question as principal. 

It was held that trustee properly refused to comply with the agree- 
ment, in view of the fact that the trustee was under a duty to protect 
the rights of contingent remaindermen. Furthermore, the will gave the 
trustee “full power and authority to decide and determine what property 
on money received by it shall be income and what shall be principal,” and 
thus definitely left with the trustee, and not with the courts, determi- 
nation of the question of whether property or funds should be allocated 
to principal or income. 


Invasion of Principal for Payment of Annuities 


Estate of MacMackin, Pennsylvania Supreme Court, No. 91 
Testator, after first providing for the annual payments to his wife, 
his son, his niece, and his wife’s cousin and her husband jointly, then 
directed that “All of the foregoing payments shall begin to accrue im- 
miedately after my death and may be made in quarterly payments 
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or otherwise. This direction was made wholly without specific regard to 
whether the estate would produce any income. 

It was held that the only interpretation consistently to be drawn from 
the entire will is that the bequests were intended to be and, in legal 
effect are annuities. Such being the case, corpus may be invaded when 
necessary, to supplement current income to the extent of producing a 
sufficient fund annually for the payment of the annuities bequeathed 
by the will. As was stated in Johnson’s Estate, 264 Pa. 71: “In the 
absence of an express restriction, or its equivalent, the corpus of an es- 
tate given subject to an annuity may be taken for its payment when 
the income proves insufficient for that purpose. No such restriction here 
appears. On the contrary, the will impels the recognition of a clear in- 
tent on the part of the testator that his wife and son and other relatives 
should receive annually for their respective lives the sums bequeathed 
them. The testator’s primary object appears to be to provide a life 
income for his nearest blood relations, thus putting them in a class by 
themselves and entitling them to first consideration in event of a de- 
ficiency of assets. 


Misnomer of Devisee 


Warwick Central Baptist Society v. Hohler, Rhode Island Supreme Court, 
Equity No. 1774 


Misnomer of a devisee or legatee is immaterial if the person or party 
intended can be identified by the description in the will, aided, when 
necessary, by the pleadings and the evidence in the cause. Therefore, 
although testator misnamed the beneficiary of a devise in his will, it was 
clear that testator intended to devise the property to the society of 
which he was a member and which functioned in connection with a 
nearby church or meeting house where he worshipped. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Transfers to Take Effect at Death 


Estate of Gilbert G. Schroeder v. Commissioner, U. S. Tax. Court, T. C. 
Memo, Docket No. 9805 


In 1928 decedent transferred certain property in trust, the income 
from which was to be paid to him during his life and, upon his death, 
the principal of which was to be distributed to his daughter and son, if 
surviving him, or to their issue surviving them. No other remainder- 
man was designated to take if the grantor survived all the remainder- 
men named. It was held that the value of the trust corpus is not in- 
cludible in the decedent’s gross estate under the provisions of section 
811 (c) of the Internal Revenue Code. Estate of Edward P. Hughes, 
7 T. C. 1848 and other similar cases, followed. 


Interest on Additional Federal Estate Taxes Chargeable 
Against Trust Principle 


Estate of P. A. Castner, Orphans’ Court, Pa., No. 48, 682 


Interest paid upon additional Federal estate taxes assessed against a 
trust estate is held chargeable to principal and not income of the trust. 
Following the applicable Federal rule, interest is assessable at the 
same time as a deficiency and collected as part of the tax, while the Act 
of July 2, 1937,.P.L. 2762, § 1, provides that the tax assessed against 
a trust shall be charged against corpus without apportionment be- 
tween remainders and temporary estates. 


Remote Contingent Power to Appoint Among Restricted Class 


Commissioner~v. Estate of F. M. Singer, U. S. Circuit Court of Appeals, 
Second Circuit, No. 173 

The sole question presented is whether or not an estate tax is col- 
lectible upon the principal of an inter vivos trust because the settlor 
retained a remote contingent power of appointment by deed among 
members of a restricted class. Two trusts are in suit, both created by the 
decedent prior to 1932 and providing for life estates in his first wife 
and himself, with remainders payable to decedent’s children or their 
issue in such manner as decedent and his first wife, in the case of one 
trust, or decedent, alone, in the case of the other, should appoint. In 
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default of appointment, the remainders were payable to decedent’s 
children at specified times. In 1926, decedent and his first wife, in 
the one case, and decedent, alone, in the other, irrevocably appointed 
the remainders among his children in their issue. In the event that 
all of decedent’s children by his first and second marriages and their issue 
predeceased him, he still had remaining a power of appointment ex- 
ercisable only in favor of his children (necessarily of possible children of 
a possible later marriage). Surviving decedent’s death in 1939, in addi- 
tion to his first wife, were three children and one grandchild as issue 
of his first marriage and two children and two grandchildren as issue 
of his second marriage. 

Refusing to extend the principle of the Fidelity-Philadelphia Trust 
Co. case, to cover the reservation of a remote contingent power to ap- 
point among members of a restricted class, the Court held that the 
transfers were not subject to estate tax. In the Fidelity-Philadelphia 
Trust Co. case, the contingent power of appointment was general and 
hence equivalent to a general reversionary interest, while in the instant 
case the power was restricted and could not serve as the basis for a 
possibility of reversion to decedent’s estate. In the case at bar the re- 
served life estate was present. In place of the general power, however, 
decedent retained a remote contingent power to appoint among mem- 
bers of a very restricted class—his children by marriages subsequent to 
his second. This difference between the reserved powers is the crucial 
point here, and justifies a different conclusion as to the taxability of the 
trusts. A general power of appointment is equivalent to complete 
dominion over a fund. Hence a contingent general power is surely 
equivalent to a possibility of reverter, or even more, to a general rever- 
sionary interest. In the case at. bar there was no possibility of any form 
of reversion to the decedent’s estate. 


Remote Contingent Power to Appoint Among Restricted Class 


Commissioner v. Estate of F. M. Singer, U. S. Circuit Court of Appeals, 
Second Circuit, Docket No. 20448 

The sole question presented is whether or not an estate tax is col- 
lectible upon the principal of an inter vivos trust because the settlor 
retained a remote contingent power of appointment by deed among 
members of a restricted class. Two trusts are in suit, both created by the 
decedent in 1891 as part of an antenuptial agreement with his wife, 
Blanche. 

The first trust provided for a life estate to Blanche, followed by a 
like estate to the settlor, alone or with certain relatives, in such manner 
as the trustees should determine, with remainder payable to the 
settlor’s children or issue thereof at such time and in such shares as he 
and Blanche should by joint deeds appoint, and, in default of such ap- 
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pointment, to all the settlor’s children at specified times. There were 
also provisions over in case these dispositions did not take effect. 
There were, however, three children of this marriage; and in 1926, the 
decedent and Blanche by joint deed irrevocably appointed their three 
children to receive the principal in equal shares after their deaths, the 
issue of any deceased child to take that child’s share. 

The second trust was created one day after the first and, except for 
the omission of the life estate to Blanche, provision for a power in the 
settlor to appoint the income during his life to any wife of his, and 
limitation of the power of appointment among the children to himself 
alone, is essentially similar to the first trust. The decedent, having 
married a second wife, Suzanne, in 1902, after his divorce from Blanche 
in 1901, appointed Suzanne to receive two-thirds of the income for 
life. Then in 1926, the decedent by deed irrevocably appointed to re- 
ceive the principal after his death the children of his two marriages, the 
issue of any deceased child taking that child’s share, and the principal 
to be so divided as to equalize the amounts received by each child 
under the two trusts here involved and a third trust not presently in- 
volved. 

Surviving decedent’s death in 1939, in addition to his his first wife, 
were three children and one grandchild as issue of his first marriage 
and two children and two grandchildren as issue of his second marriage. 
Refusing to extend the principle of the Fidelity-Philadelphia Trust Co. 
case to cover the reservation of a remote contingent power to appoint 
among members of a restricted class, the Court holds that the trans- 
fers were not subject to estate tax. In the Fidelity-Philadelphia Trust 
Co. case, the contingent power of appointment was general and hence 
equivalent to a general reversionary interest, while in the instant case 
the power was restricted and could not serve as the basis for a possi- 
bility of reversion to decedent’s estate. 


Valuation of Insurance for Estate Tax Purposes Where Proceeds 
Payable in Installments 


Estate of John L. Walker v. Commissioner, U. 8. Tax Court, 8 T. C. No. 126 

Decedent took out policies of insurance on his own life under which 
he could direct that the proceeds should be paid in the face amount 
of the policies or in periodic installments to the beneficiary. He elected 
to have the proceeds paid to his wife, the beneficiary, in monthly in- 
stallments for life. However, up to the *ime of his death he reserved 
the right to change the beneficiaries and the method of payment of the 
proceeds. The lump sum which could have been payable under the 
policies at decedent’s death was not in excess of what it would have 
cost to purchase an annuity contract similar to the one transferred to 
the wife under the policies. 
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Upon the question of the value of the insurance to be included in the 
gross estate, it is held that the value of the insurance is the one sum 
payable at death under an option which could have been exercised by 
the decedent. It is now settled that for estate tax purposes a valua- 
tion of annuity contracts based upon replacement cost at the date 
of death is proper and reasonable. Estate of Judson C. Welliver, 8 T.C. 
165; Mearkle’s Estate v. Commissioner, 129 Fed (2d) 386. 

The applicable regulation has been in effect continuously since 1934. 
Since that time Congress has made extensive changes in section 811 (g) 
of the Internal Revenue Code relating to the proceeds of life insurance, 
but has left untouched the method of valuation prescribed by the 
regulation. Hence, the administrative construction of section 811(g) 
as set forth in section 81.28 of Regulations 105, and as previously set 
forth in Article 28 of Regulations 80, must be deemed to have received 
legislative approval. Helvering v. R. J. Reynolds Tobacco Co., 306 
U. S. 110. 


Community Property Transferred Under Contemplation of Death 


Estate of A. P. Humphrey v. Commissioner, U. S. Circuit Court of Appeals, 
Fifth Circuit, No. 11920 

Early in 1941, decedent’s wife and decedent joined in giving 
$80,000 of their community funds to their two sons. Decedent was then 
in his 8lst year and, for thirteen years had suffered from pernicious 
anemia and other ailments. Soon after the gift he was hospitalized for 
various illnesses and late in the same year he suffered a heart attack 
from which he did not recover. He had made no gifts of consequence 
in prior years. It is held that decedent’s one-half of the transferred 
funds is includible in his estate as a transfer in contemplation of death. 
The facts that the sons needed capital for a speculative venture, that no 
corresponding gifts were made to decedent’s daughters, and that the 
gifts were not in line with decedent’s testamentary disposition did not 
overcome the findings. 


Reorganization and Split-up; “First in, First out” Rule 


Florence G. Willock v. Commissioner, U. S. Tax Court, Docket No. 8943 


Petitioner acquired common stock by gift and by purchase. In 
1929, the corporation split its common stock; new certificates were re- 
ceived by petitioner for the original certificates; and the shares held 
increased from the original amount of 1,907 shares to 4,767 shares. In 
1980, petitioner transferred the 4,767 shares to a trustee in trust. 
Thereafter new certificates for 4,767 shares were issued in the name of 
the trustee. The trust was revocable. The trustee maintained records 
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of certificate numbers, number of shares, dates of acquisition and cost. 
In 1941, upon receipt of advice from petitioner that she intended sell- 
ing all of the stock in the last acquired lot and desired that the trustee 
make such sale, the trustee went over its records and made allocations 
of the stock held to the original stock which petitioner had owned 
prior to the split-up so that it allocated each new certificate to a par- 
ticular old one, which allocation was made on the basis of the certificate 
numbers, assigning the lowest numbered new certificates to the lowest 
numbered old certificates, comprising the earliest lot acquired. After 
such allocation, the trustee delivered for sale certificates representing 
the stock last acquired. 

It was held that the method followed by petitioner and the trustee 
was sufficient to identify the shares sold represented by the new cer- 
tificates as sales of particular lots originally acquired at a particular 
cost, and the action of the Commissioner in applying the first in, first out 
rule is disapproved. Robert E. Ford, 33 B.T.A. 1229 followed. 










































Deduction of Attorney’s Fees Incurred by Corporate Director in 
Defense of Stockholder’s Action 


Hochschild v. Commissioner, U. S. Circuit Court of Appeals, Second Circuit, 
118 N. ¥. L. J. 67 


A corporate director and officer has the right to deduct, in his income 
tax return, attorney’s fees incurred by him in the successful defense of a 
stockholder’s action in which he and others were charged with breaches 
of fiduciary duty and in which the plaintiff sought to impress a trust on 
stock of another corporation held by him, an accounting for damages 
and profits, and an accounting for the value of any shares that he had 
held and was unable to transfer. When acting as a director and officer 
he was engaged in carrying on a trade or business within the mean- 
ing of the income tax statute, and the fees paid were ordinary and 
necessary expenses directly connected with that business. They were 
no less deductible because his liability in the action, if proved, might 
have destroyed his equitable title to the stock. 


Remote Possibility of Reverter by Law 


J. C. Pritzlaff v. Collector of Internal Revenue, U. S. District Court, 
Wisconsin, Civil Action No. 3832 


Decedent, who died in 1941, transferred property in trust in 1930, 
retaining a life estate and providing for distribution of the remainder to 
her children, their widows, or issue at the end of 10 years from her death. 
The transfer is held taxable by reason of the remote possibility of re- 
verter retained by decedent, following Fidelity-Philadelphia Trust Co. 
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v. Rothensies, $324 U. S. 108, and kindred cases. All of the children 
might die within 10 years, after decedent’s death without leaving issue 
or widows surviving them. Moreover, the remaindermen could not 
acquire full dominon over the property until decedent died. 

The Fidelity case clearly indicates that for the practical purposes of 
the estate tax, a possibility of reversion by implication of law is just 
as effective as one expressly retained. In the case at bar, the possibility 
existed (although exceedingly remote) that all six children might die 
within ten years after decedent’s death, without leaving issue, or widows 
surviving them, and the trust agreement made no provision for such a 
situation. If a trust fails for want of a beneficiary, it is the general 
rule that the property will revert to the grantor or his estate. See Wis. 
Stats., Sec. 231. 18. Also, it must be considered that in the case at bar 
the remaindermen did not and could not acquire full and complete 
dominion over the property until the decedent died. Their rights were 
conditioned upon survivorship. 


Joint Property in Community Property State 


Estate of Joseph H. Heidt v. Commissioner, U. S. Tax Court, 8 T. C. No. 111 


Decedent and his spouse, residing in a community property state, 
held property as joint tenants at the time of the decedent’s death. 
The entire value of such joint property is includible in the gross estate 
of the decedent, except such proportion thereof as may be shown to have 
originally belonged to the surviving spouse or acquired by the surviving 
spouse for a full and adequate consideration in money or money’s worth. 

Where a portion of the consideration for such jointly held property 
was furnished by the surviving spouse from funds in which her personal 
earnings and separate property have been commingled with community 
property and there is no evidence as to what portion of the consideration 
furnished represented compensation for personal services or her separate 
property, no proportion has been shown to have originally belonged 
to the surviving spouse or to have been acquired by her for a full and 
adequate consideration in money or money’s worth within the intend- 
ment of the statute. 


Income Taxable to Grantor 


. Estate of P. D. George v. Commissioner, U. S. Tax Court, 8 T. C. No. 99. 


In this case it was held that Congress, in amending section 22 
(b) (8) of the Internal Revenue Code by section 111 of the Revenue 
Act of 1942, did not change the law with respect to the taxation of 
trust income to the grantor under Code section 22 (a) and the prin- 
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ciples of Helvering v. Clifford, 309 U. S. 331. The question of liability 
for tax on the income of the trust for 1942 and 1943 is res judicata 
under our prior decision holding grantor taxable on the income of 
the trust for 1939. 

Whatever may be one’s views as to the wisdom of the tax policy 
inherent in the Clifford case, it would be strange indeed if Congress 
should undertake to change that policy without at least some mention 
of the case itself in the legislative history. At the date Congress was 
considering the Revenue Act of 1942, the judicial progeny of that 
decision were numerous; now they are myriad. Therefore, even if the 
Committee Reports had omitted the positive statement that the amend- 
ment was not intended to change the rule with respect to the tax- 
ability of trust income to the grantor under section 22 (a), the court 
could not agree that by the change in language of section 22 (b) (3) 


Congress had, as petitioners in effect contend, overruled the Clifford 
case. 


Apportionment of Estate Tax 


In the Matter of Ogden Livingston Mills, Supreme Court, Appellate Division, 
117 N. Y. L. J. 2531 

Under the provision in section 124 of the Decedent Estate Law 
that, “except in a case where a testator otherwise directs in his will,” 
taxes with respect to any property required to be included in a decedent’s 
gross estate shall be equitably prorated among the persons to whom 
such property is tranferred or to whom any benefit accrues, a clear 
direction by the testator is required in order to take a case out of the 
statutory rule. 

In a direction that “all estate, inheritance, transfer and succession 
taxes imposed upon my estate or any part thereof, or the transfer thereof 
or any right of succession thereto, be paid out of my general estate,” 
it was at least arguable that the testator was referring to his true or 
testamentary estate and not to an artificial estate which was deemed 
to include property which he thought he had fully parted with long 
before his death by establishing inter vivos trusts. Estate taxes on 
account of these trusts should be apportioned against them; they are 
not, under this direction, payable out of the general estate. Under 
the provisions in section 278 of the Surrogate’s Court Act that when a 
decree is made in “a proceeding to construe a will” the surrogate in his 
direction may allow counsel fees to any party to the proceeding, the 
surrogate has no power to allow counsel fees to a party, to an accounting 
proceeding merely because it involves indirectly, incidentally or in part 
the construction of a clause or a phrase in a will. 





The Increasing Popularity — 


of Term Loans 





By HERBERT SPERO 
Assistant Professor of Economics, The City College of New York 


HAT is a term loan? Why is 

it a growing feature of our 
commercial banking picture? On 
what basis should term loans be 
granted? 

These questions concern the 
banker who notes the United 
States Rubber Company borrow- 
ing $24,000,000 on a term loan 
basis from a group of thirty-three 
banks; and Standard Oil of Indiana 
obtaining a $50,000,000 credit from 
a syndicate of twelve banks while 
Schenley Distillers Corporation se- 
cures $125,000,000 in term loans. 


What Is a Term Loan? 

A term loan is a long-term credit 
running from one to fifteen years. 
Its exact maturity in each case 
depends upon the purposes and 
the contract governing the loan 
agreement. It may or may not be 
secured, while repayment is called 
for in monthly, quarterly, semi- 
annual, or annual payments. In 
the case of the United States Rub- 
ber Company loan, serial notes 
maturing semi-annually were is- 
sued to the banks. 


The Growth of Term Loans 


What was the origin of term 
loans? Following the stock market 
break in 1929, the flotation of 
stocks and bonds was out of the 
question as capital went into hid- 
ing. This was particularly true 
for the medium and small size bor- 
rowers. The depression froze the 
capital market further, especially 
for stook financing. So serious was 





the situation that the Federal Re- 
serve Banks and the Reconstruc- 
tion Finance Corporation were 
given industrial loan powers in 
1934. Intermediate-term loans 
were obtainable from these govern- 
ment agencies and commercial 
banks were offered and accepted 
participations in these credits. 
Such loans may be called term 
loans. 


Term lending flourished as busi- 
ness demanded longer term credit 
rather than the short-term loans 
it had enjoyed during the 1920’s. 
Too frequently these short-term 
loans had been called for payment 
during the depression years to the 
embarrassment of the debtor. 
When business turned upward and 
capital was still too frightened to 
venture into long-term bond and 
stock commitments, term loans 
were used to build up the impaired 
working capital position of busi- 
ness and replace its deteriorated 
and obsolete plant. The general 
stagnation in the capital market 
was aggravated by the Securities 
Act of 1933. This legislation meant 
heavy expenses for registration 
statements. Medium and small 
enterprises shied away from this 
financial burden and resorted to 
term loans. This situation was 
especially responsible for the 
growth of term loans in businesses 
requiring less than $10,000,000 of 
new capital. 

' Term loans have also been en- 
couraged by the cheaper cost of 
money at the banks than in the 
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capital market. Since 1933, a large 
volume of high-interest bearing 
debts and high-dividend preferred 
stocks have been replaced by term 
loans. The Federal Reserve Bank 
of New York recently reported 
that average rates on term loans in 
the New York Federal Reserve 
District were even lower than the 
rates charged for loans due within 
one year. This advantage in favor 
of the term loan was due partly to 
the better credit standing of the en- 
terprises which would be the chief 
borrowers on term loan account. 


The rising level of labor costs has 
encouraged industries like textile, 
paper, and bituminous coal to re- 
place manual labor with machin- 
ery. The machinery has been fi- 
nanced with term loans; and the 
dollar savings accruing to a bor- 
rower have aided him in amortiz- 
ing his loan. When the loan is 
paid off, the term loan borrower is 
in a stronger financial position 
than if he were still dependent 
upon high cost labor. 
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Banking legislation opening the 
rediscount facilities of the Federal 
Reserve System to any sound as- 
set regardless of maturity has also 
stimulated the term loan. The eli- 
mination of the bank examiners’ 
“slow” classification of long-term 
loans certain of repayment was ac- 
complished in June 1938, further 
encouraging the extension of term 
loans. 


Bases of Term Loans 


How should a bank analyze a 
request for a term loan? What 
factors should determine the grant 
of a term loan? The prime con- 
sideration in answering these ques- 
tions is the credit applicant’s ca- 
pacity to meet his obligation. How 
can we determine this capacity? 


The following yardsticks should 
serve as reliable determinants. (1) 
What was the applicant’s record 
during the Great Depression of the 
1930’s? Did he discharge his obli- 
gations? Of what nature were the 
financial difficulties he was involved 
in, if any? If the borrower was 
not in business during those dark 
days, an answer to these questions 
can be obtained by an analysis of 
his financial position during the 
war years. Was he hard hit by 
the curtailment of civilian produc- 
tion? How quickly did he recon- 
vert to peace time production after 
1945? How does his earnings rec- 
ord since 1945 stack up against 
the net income of his competitors? 


(2) Is the management produc- 
ing at a low cost and is it striving 
to cut costs still further while it 
broadens its market? 


(3) What are the applicant’s 
relations with its employees’ union? 











Has it a long-term contract with 
the union? Labor difficulties can 
work severe hardship upon the bor- 
rower and cause heavy losses. 
What will be the effect of a wage 
rise? Will it eat into the bor- 
rower’s gross income and sap its 
financial strength, or will the bor- 
rower still be in a strong position 
to liquidate his bank obligation? 









(4) How does a comparative 
earnings statement during both 
good and bad times measure up? 
Does it indicate that the borrower 
can cover his interest costs two to 
three times after deducting de- 
preciation, depletion, and amor- 
tization charges? 











(5) Does the applicant con- 
template additional borrowings? 
What will be their effect on his 
ability to meet his total indebted- 
ness, particularly the term loan 
charges? 







(6) Is the borrower’s working 
capital at least equal to the term 
loan? A strong working capital 
position is necessary to avoid im- 
pairment of current assets and de- 
struction of the borrower’s ability 
to meet his obligation. 









(7) If the borrower is not in 
a position to discharge his debt 
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WANTED 


A copy of the 8th edition of 
“The Practical Work of a 
Bank” by William H. Kniffin. 
Date 1934. Words Eighth Edi- 
tion appears on title page. If 
you have a copy that you are 
willing to sell which is in good 
condition please communicate 
with us. 


Bankers Publishing Co. 
465 MAIN STREET 
CAMBRIDGE 42, MASS. 


at maturity, will he be able to re- 
fund it in the capital market? 
Bank officers should be wary of 
any credit request dependent for 
its repayment on a high level of 
capital market activity; too many 
uncertain factors determine this 
activity. 


Term loans are here to stay, 
especially for the small and medium 
size enterprise which cannot bor- 
row in the new issue market and 
for the larger enterprise whose se- 
curities are not absorbed quickly 
when they are offered for sale. 
Bank credit officers should study 
term loan applications in the light 
of the above guides if they are to 
avoid embarrassment. 















INVESTMENT 


Postal Savings 


A reduction in the rate of inter- 
est paid on postal savings deposits 
from 2 per cent to 1 per cent is 
recommended in a bill approved 
by the Senate Civil Service Com- 


mittee. Congressional passage of 
this measure, however, awaits the 
next session. 

The rate reduction in the pend- 
ing bill is permissive. The meas- 
ure also provides that the board 
of trustees of the Postal Savings 
System may raise the rate of inter- 
est by multiples of one-quarter of 
1 per cent whenever such action 
may be justified by prevailing in- 
terest rates on U. S. Government 
obligations. In any event, the rate 
of interest paid must be confined 
between a minimum of 1 per cent 
and a maximum of 2 per cent. 

The Senate Civil Service Com- 
mittee feels that a 1 per cent inter- 
est rate will produce a substantial 
saving for the U. S. Treasury each 
year. It also feels that the pro- 
posed rate will be more realistic 
and in line with current conditions. 
The interest saving to the Treasury 
is important since the Post Office 
Department is now confronted with 
a deficiency in excess of $300 
million. 

The Senate Report also has this 
to say: “The Postal Savings Sys- 
tem was established to encourage 
patrons, particularly among the 
working classes, to practice meth- 
758 


Edited by OSCAR LASDON 


AND FINANCE 


ods of thrift and to deposit such 
savings in postal accounts with the 
obvious security of the United 
States Government as guaranty for 
repayment upon demand... . 

“At the time of the inception 
of the System the rate was fixed 
at 2 per cent, although at the same 
time commercial banks were pay- 
ing as high as 4 per cent interest 
on bank balances.” Since the Sys- 
tem was set up thirty-seven years 
ago, the postal savings interest rate 
has remained stationary. At the 
same time, rates of interest paid 
by banks have gradually been re- 
duced. Some institutions now pay 
only 1 per cent on savings ac- 
counts. 

The Treasury Department, pre- 
senting its views to the Senate 
Committee, pointed out that in- 
vestors in series E Savings Bonds 
must hold their securities a mini- 
mum of six and one-half years in 
order to obtain a rate of interest 
as high as 2 per cent. On the other 
hand, postal savings investors must 
only maintain their deposit a mini- 
mum of three months in order 
to obtain the same benefits. The 
proposed 1 per cent rate on postal 
savings is approximately equal to 
the return on a series E bond if 
held for two years. This, of course, 
appears to be a more reasonable 
relationship between the rates of 
interest on these two forms of in- 
vestment. 











Postal Savings time deposits 
have risen from $1.2 billion in De- 
cember, 1939 to $3.3 billion in May 
of this year. This represents an 
increase of about 175 per cent and 
contrasts with a gain of 127 per 
cent in the time deposits held by 
commercial banks and an increase 
of 65 per cent in the time deposits 
of mutual savings banks in this 
same period. Obviously, the dis- 
parity in interest rates has been re- 
sponsible for the relatively greater 
increase in Postal Savings deposits. 


FDIC Capital Funds 


Legislation signed by President 
Truman permits the return, to the 
Treasury, of approximately $290 
million of capital funds which were 
used to set up the Federal De- 
posit Insurance Corporation. It 
is estimated that repayment will 
be made within the next eighteen 
months. 

The FDIC, it will be recalled, 
was organized in 1933, after the 
banking moratorium. At that 
time, the Treasury supplied $150 
million of capital funds. Funds 
in excess of $139 million were sup- 
plied by the twelve Federal Re- 
serve banks; each regional bank 
furnished an amount equivalent to 
half its surplus. Now, all repay- 
ments are to be made to the Treas- 
ury’s general fund. 

About $1 billion in surplus has 
been piled up by the FDIC since 
its inception. This surplus has re- 
sulted principally from annual in- 
surance premiums paid by each 
member bank in an amount equal 
to one-twelfth of one per cent of 
total bank liability. Income from 
FIDC investments have also been 
a factor. Last year, it may be 
noted, annual premiums paid to 
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the FDIC amounted to over $107 
million. 


The new legislation also increases 
the borrowing power of the FDIC 
from $975 million to $3 billion. 
However, these funds must be bor- 
rowed from the U. S. Treasury. 


Living Costs and Savings 


There has been a lag in the rate 
of gain of savings deposits in New 
York State. July savings figures, 
compared with those of preceding 
months as well as with those of 
the like month, 1946, show that 
people are putting less money 
away. 


Savings banks of New York 
State showed a gain of almost $21 
million in deposits this past July. 
In contrast, the increase reported 
for July, 1946 was over $62 million. 















This July, the net increase in new 
savings accounts was 7,621; twelve 
months ago, it was 24,686. In 
June of this year the number was 
15,268. 


During the first seven months 
of this year, savings deposits rose 
3.7 per cent, an amount in excess 
of $835 million. For the like 
period, 1946, the gain was over 
$447, or an increase of 5.7 per cent. 
During the first seven months of 
this year, the total of accounts 
rose over 120,000, but for the same 
period a year ago the figure was 
over 181,000. 

According to Robert M. Cath- 
erine, president of the Savings 
Bank Association of New York 
State, the continuing rise in the 
cost of living is very definitely af- 
. fecting people’s ability to save. 


Savings Bank Investments 


The New Jersey State legislature 
recently passed a bill authorizing 
savings banks to invest a maxi- 
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mum of 5 per cent of their de- 
posits in selected preferred stocks 
which met specified standards. 
However, this measure was vetoed 
by Governor Driscoll. His dis- 
approval stemmed from the fact 
that no similar authorization had 
been granted to commercial banks, 
even though they maintained sav- 
ings departments. 

The Governor’s veto message 
stated that the legislation “would 
discriminate by conferring the new 
investment powers solely upon 
savings banks. This discrimina- 
tory action,” he observed, “is not 
desirable.” 

The Governor approved the 
measure in principle, pointing out 
that “Within the limitations pro- 
vided in the bill as to the type 
of preferred stocks in which in- 
vestments could be made and the 
extent of these investments, I have 
no doubt that our savings banks 
would exercise due discretion in 
the use of the new powers which 
would be thus afforded them. 


“The advantages of permitting 
investment in preferred stocks 
within the limits provided in this 
bill on the whole would appear to 
outweigh the dangers attributed to 
this type of investment.” 


Hasn’t anyone informed the 
Governor of the functional distinc- 
tion between savings institutions 
and commercial banks? 


Life Insurance 


American families are this year 
putting 40 per cent more into the 
purchase and maintenance of their 
family protection through life in- 
surance than they did in 1941, 
states the Institute of Life Insur- 
ance. 














This is indicated by the current 
flow of premium payments which 
are running at an annual rate of 
more than $%6,000,000,000, com- 
pared with $5,700,000,000 in 1946 
and $4,079,739,000 in 1941. 


However, even with the present 
record national income, American 
families are using only 3 per cent 
of the aggregate national income 
for life insurance. 

The protection provided by life 
premiums is now in excess of $180,- 
000,000,000 of face amount. This 
is supplemented by annuities which 
represent future annual income to 
the annuitants of $932,000,000. In 
1941, the total life insurance pro- 
tection owned was $125,000,000,- 
000 and the annuities owned repre- 
sented annual income of $671,000,- 
000. 

Premiums paid for life insurance 
and annuities last year averaged 
$150 per family in the U. S. and 
will be larger this year. This com- 
pares with $114 in 1941, $113 in 
1929, and $66 only 25 years ago. 

The 1946 average annual outlay 
per family for life insurance pre- 
miums is 33 per cent greater than 
in 1941. The life insurance owned 
per family is now 34 per cent 
greater than in 1941. The life in- 
surance owned has increased more 
rapidly than the premium outlay 
in large part because of the chang- 
ing types of insurance owned. Since 
1922, for example, group life insur- 
ance, developed through employer- 
employee cooperation, has added 
$26,000,000,000 of protection in the 
lowest cost range. 


State Taxation of Trustees 


A recent issue of Tazes and Es- 
tates, published by the Chemical 
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HIS book is devoted exclu- 

sively to selling bank service 
by direct-mail methods. Every 
phase of the subject is covered 
and many actual examples are 
given of successful direct-mail 
pieces. 


It brings you the accumu- 
lated experience of direct-mail 
experts in banking and other 
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benefit of their findings, and 
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amples of direct-mail pieces 
being successfully used by 
banks throughout the country 
today. 
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Bank & Trust Company of New 
York, presents a concise analysis 
of a recent Supreme Court decision 
pertaining to State taxation of 
trustees. 


“In a 5 to 4 decision,” states the 
bulletin, “the Supreme Court held 
that a state may constitutionally 
levy and collect a personal prop- 
erty tax against a resident trustee 
on the trustee’s proportionate in- 
terest in intangible trust property 
located in another state. 


“The trust in question was lo- 
cated in New York State, and it 
was made up of shares of stock. 
The trust was established under 
the will of a decedent who died 
domiciled in New York, and one 
of the trustees was a resident of 
New York. The second trustee 
was a resident of Rhode Island. 


“A Rhode Island statute made 
it necessary for the resident trus- 
tee to pay an intangible personal 
property tax on his proportionate 
share of the trust principal (one- 
half in this case) to the City of 
Newport—the city in which he 
resided. The tax was paid, and 
after the Rhode Island Courts up- 
held the validity of the statute, 
an appeal was taken to the Su- 
preme Court. 

“The trustee argued that Rhode 
Island could not tax his propor- 
tionate part of the trust intangibles 
simply because he lived in that 
state. It was contended that the 
statute exacted a tax which was 
measured by the value of property 
wholly beyond the reach of Rhode 
Island’s power and to which that 


state gave no protection or benefit. 
The trustee felt that the statute 
violated the due process clause of 
the Fourteenth Amendment. 

“In reviewing the cases, the 
Court agreed that a state may not 
constitutionally tax tangible prop- 
erty of a resident if such property 
is permanently located beyond the 
boundaries of the state. It was 
pointed out, however, that this 
rule has no application to intan- 
gible property for the reason that 
such property has no situs of its 
own. The situs of intangible prop- 
erty is usually considered to be 
at the owner’s domicile, and be- 
cause of this close relationship it 
may be taxed to a resident re- 
gardless of where it is held or de- 
posited. 

“The Court discussed certain as- 
pects of trust administration and 
the relationship of a trustee to 
trust property. Reference was 
made to the fact that a trustee 
is personally responsible for the 
trust property, and that a trustee 
may sue or be sued on contracts 
made in respect to the property. 
Since the taxpayer-trustee was a 
resident of Rhode Island, he could 
either sue or be sued on behalf 
of the trust in that state. It was 
felt, therefore, that sufficient bene- 
fit and protection was offered by 
Rhode Island to support the tax 
even though the trustee had no 
beneficial interest in the property.” 

According to Justice Jackson, 
one of the dissenters, the decision 
is “a hard blow to the practice of 
naming individual trustees.” 
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Station Scene, 1957. Find the man who is getting a 


PUZZLE ® steady income from U. S. Savings Bonds. He was 
* smart enough to start buying, back in 1947. 


Of all the ways of saving up a tidy 
sum of money, one of the easiest and 
safest ways is to invest your money 
in U. S. Bonds. 


You can buy Bonds either through the 
Payroll Savings Plan at your place of 
business—or if the Payroll Plan is not 


available to you, but you do have a 
checking account, through the Bond-ae 
Month Plan at your local bank. 


Both ways repay you $4 for every 
$3 you save, by the time your Bonds 
mature. Choose the sum you can afford 
—and start saving today! 


Save the easy, automatic way 
—with U.S. Savings Bonds 


Contributed by this magazine in co-operation 


with the Magazine Publishers of America as a public service. 

















a leprechaun... 


A leprechaun, according to Irish legend, 
is a dwarf who keeps a pot of gold 
hidden away. 


If you can catch a leprechaun, your 
troubles are over. 


Because he keeps his gold just for 
ransom money. If you catch him, he’ll 
quickly tell you where his gold is, so 
you'll let him go. 

The best place to look for a lepre- 
chaun is in the woods. They’re green, 
and only about nine inches tall, so 
you'll have to— 

Or maybe you don’t believe in lep- 
rechauns. 

Maybe it wculd be more practical to 
just keep working for your money. But 
you can learn one good lesson from 


these little fellows. 


A small pot of gold put to one side 
is a great help when trouble catches you. 


And there’s a much faster and easier 
way to get your pot of gold than by 
catching leprechauns. You can buy 
U. S. Savings Bonds through an auto- 
matic purchase plan. 


If you’re employed you can sign up 
for the Payroll Savings Plan. If you 
have a bank account you can sign up 
for the Bond-A-Month Plan. Either 
way, your pot of gold just saves itself, 
painlessly and automatically. 


And your money increases one third 
every ten years. That would make a 
leprechaun turn even greener with 
envy, 


Save the easy, automatic way 
with U.S. Savings Bonds 


Contributed by this magazine in co-operation 
with the Magazine Publishers of America as a public service. 
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